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3^reface, 



TO THE FIRST EDITION. 



The subjects discussed in the following 
Essay have of late years engaged much of 

the attention of those persons whose chief 
business lies in Lloyd's ; ai*a Aft ilii» reason 
hopes were entertained by the writer, that 
some one among them, who mightbe pointed 
out as competent to the undertaking, would 
have given to the commercial world the 
riesult of his experience ; and thus have 
been the means of putting to rest at least 
some of the important questions, which for 
want of authority to refer to still remain 
unsettled, or open to discussion. 

It is now above thirty years since any 
thing written expressly on the practice of 
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i^«^*i? insurance has appeared \ If such publica- 

1781 ' 

tions were more frequent we should proba- 
bly not be in the state of uncertainty on 
many points which we now are ; for it is by 
the comparison of opinions and ideas, that 
correct principles are ascertained. 

In the absence of any practical work of 
late date, the writer has thought proper to go 
before the public ; and it may not perhaps be 
deemed irrelevant to state, that this Essay 
was originally intended as part nf a " Trea- 
tise on the Practice of Insurance,*' &c. for 
which he has been many years collecting ma- 
terials. To that work the writer has devoted 

« 

much of his attention, with the hope of mak- 
ing it worthy the public eye ; but he has 
hitherto, from various causes, not the least 
of which is the unsettled state of the prac- 
tice, been prevented from completing it. 

It will be perceived that the the subjects 
treated of in this Essay are chiefly those 
mentioned by the Provisional Com- 
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^ittiTTEE OF Lloyd's, in page 23 of their 
Report of the I9th Jtdy, 181 !• 

Much has been said in favour of establish- 
ing a code of insurance laws, similar to those 
promulgated in foreign countries ; but it is 
apprehended that few persons of experience 
in Lloyd's will, on consideration, be disposed 
to recommend such a measure^ It would 
perhaps be extremely difficult, if not wholly 
impracticable, to make positive laws to suit 
every case ; and it is doubtful whether, if 
such were made, they would be found to 
answer the purpose of preventing litigation*; ' v»xMXi 
The object, it is conceived, would be more P"*^-^»cp-^' 
readily, and better attained by the mode 
above pointed out : — ^that of men of experi* 
ence communicating their knowledge to the 
world. An attempt was indeed made in 
the year 1747> to procure an act of parlia- 
ment " for the better regulating of Assur- 
ances on ships, and on goods laden thereoti, 
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> Vide Jottma/f mid foT preventing frauds therein*/* &g* 

p^ToT^wSnt Leave was. given, and a committee was ap- 

App«iidizii. pointed to prepare and bring in the bill; 

but it is almost unaecessary to observe, 

that it did act pace into a law. 

The practice of insurance (as relative to 
the aiifj ustment of claims arising out of the 
boBtract,) which might frc»n its intricacy be 
almost denominated a science^ is still but 
imperfectly understood; and like every thing 
dependent on custom and precedent, its im- 
provement will be but gradual, until repeated 
examination and discussion shall have fixed 
it on solid principles, and have secured to 
tbem that universal suffrage which would 
piobably never be yielded to the result of the 
cMiberations of any particular body of men. 

The great and only end of insurance, as 
Imown to, and quoted by eveiy one, is 
mdenmity ; and the great difficulty in the 
ptaetice is, in so accurately adjusting the 
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' t^laim of the merchant oh the undetrwritery 
that each party may be satisfied; — this how- 
ever, will never be, till the principles and 
the practice of insurance are more perfectly, 
and are equally well understood by.both. It 
is indeed necessary always to bear in mind, 
that the general importance and even the 
particular utility of insurance, can never be 
so well Maintained, as by preserving the 
purity of the principles on which it is 
founded :-<-in this, the assured and the in- 
surer are equally interested. 

If the writer should be so fortunate as to 
place some of the subjects of which he treats 
in a clearer point of view than that in which 
they have been generally seen, his object will 
be attained. He has not the vanity to ima- 
gine himself capable of communicating any 
thing new to those who are well initiated 
in the principles and the practice of in- 
surance: to such, a work of this nature 

b 



must be useless ; but he has at times had 
occasion to remark, that the commercial 
community in general possess much less 
information on this subject than is required 
from its importance to their interests. 

In an appendix is given a list of the foreign 
laws, and of the foreign and English writers 
on insurance, and on msuritime law ; which 
may be serviceable as showing the sources 
of our information, should this essay survive 

the present day. 



New CSty Chambeis^ 
7 Angostt 1818. 



preface, 

TO THE 

SECOND EDITION, 



The writer cannot allow this edition to go 
forth without expressing his gratitude to his 
friends in Lloyd's and to the mercantile 
public, for the favourable manner in which 
they received the first edition of his Essay. 
This feeling has induced him to dedicate a 
great portion of his time to the correcting 
and enlarging of the present one. He hopes 
he shall be pardoned, if it should be thought 
that he has gone to too much length on the 
subjects of which he . has treated, when he 
has the high authority of the learned and 
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judicious, Mr,. Justice Park, for saying that 
these are, " of all others, the most intricate 
and perplexing in the whole law of insur- 



p. 99. 



The writer found from the remarks of his 
friends, that be had not in the first edition 
been so fortunate as to make the distinction 
suflSciently broad between the articles com- 
ing under the head of general average, on 
which there is no doubt ; and those which 
are disputed or doubtful. He has now 
endeavoured to remedy that defect, by se- 
parating the articles, and marking the two 
classes differently from each other: — the 
first class with a numeral^ the second with 
?L letter. 

Before closing this preface, the writer 
begs leave to point out to the attention of 
the commercial world, and particularly the 
Committee of Lloyd's, some subjects treated 
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of in this Essay, which are not yet considered 
as settled. They are as follow : — 

Paht I. CH. I. § 1. Art. 2. [a] Ship purposely 
run ashore, to avoid* being driven ashore. 

Idem § 2. Apportionment of General Average. 

Idem CH. II. § 1. (Note, p. 76). The demand 
of Seamen's Wages in case of the voyage acci- 
dentally ending short of the ship's port of destina- 
tion. 

Idem § 3. Art. 8. Sales of Whole Packages of 
manu&ctured goods, when only part is damaged. 

Idem CH. III. Qviii.] Damage done to a Ship 
by engagement with the enemy. 

Part hi. Art. 3. Apportionment of the In- 
terest, and Return of Premium on policies on 
goods after the risk has terminated. 

. Part iv. The questions arising out of the 
Memorandum of Warranty at the foot of the 
policy. 

Appendix II. Statement of particular average 
on Manufactured Goods. 



At the suggestion of the Committee, for 
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which the writer takes this opportunity of 
expressing his obligation, he has added a 
copious INDEX to this edition, — which he 
hopes will be useful to his readers. He 
has also prefixed a Table of Contents, 
which will serve as a short analysis of the 
work. 



New Gty Chambers, 
20th March 1816. 
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PART I. 



01 aiberage* 



The books written on the law of Insurance 
and the ordinances of foreign countries 
inform us that there are three kinds of 
Average, viz: — General Average, — Parti- 
cular Average, — and Petty Average. 

The word " Average,'* when applied to 
Maritime Commerce, is said by Cowell', to * Coweira /«- 

, terpreter. 

mean " a certain contribution that mer- 
chants and others proportionably make 
towards the losses of such as have their :..^. ■ 

goods cast overboard for the safety of the 
ship, of the goods, and of the lives of those 
in the ship, in a tempest ; and this contri- 
bution seems to be so called, because it is 
so proportioned after the rate of every man's 

B 
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average^ or goods carried*/* In general, the 
meaning of the term is " a medium ; or a 



I i> 



I Johnson's mean proportion'. 

Dictionary* * * 



* The writers on Insurance are not agreed as to the 

etymology of the word " Average.'* — Mr. Serjeant 

* *'^^*^^' Marshall* quotes Cowell, who considers it to be " de- 
p. 535. n. ^ ^ 

** rived from the Latin word — averagium; which comes 
" from the verb averare, to carry, — ^and originally signi- 
" fied a service which the teniint owed to his lord by 
'' horse or carriage. It is said to have been introduced 
" into commerce, to show the proportion and allotment 
** to be paid by every man according to his goods car* 

»Minar,p.334. «,.,>(/." Millar' thinks the word is derived from the 

Saxon l^ealj: L e. half, which corresponds with a word of 
a similar sound in all the Teutonic languages, pronounced 

* Johnson's ^^jj the / mute * ;—hence tbe word ha/vers, partners; 

Dictionary, » . »t » , 

and ha/verage, partnership, Ha/verage, or average loss, 
therefore, means a partnership loss. Perhaps the opinion 
, of this being the most correct derivation, may meet with 
some confirmation from the word being written in the Ger* 
man, (a self-derived language,) Haverie. In the Dutch, 
it is Averie ; in the French, Avarie ; in the Italian and 
Spanish, Averia. If any person be particularly curious 
4s on this subject he may consult M. L. Boxhom, ^in Dis- 

sert, ud Arnold* Vinnium J. C.J who pretends to trace 
back the word to the Arabians and Scythians, from the 
latter of whom he says the Germans received it, and the 
French from them. Q, van Weytsen, in his Treatise on 
Average, says that the word is derived from the Greek 
jSxf 0^ (which signifies onus^ or weight, troiAIe} charge,) 
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Of the three kinds of average mentioned 
above, the jftrst is the only one properly 
entitled to the appellation. — The second is 
made use of by foreign writers, merely in 
opposition to the first, or as a means of 
showing that the damage incurred is a 
particular loss, and is not, therefore, a sub- 
ject for general contribution ; i. e. it is no 
average at all». The third is composed of *SirW. Scott, 

° ^1 Rob. Adm, 

some of the petty and ordinary charges of Rep. p. 293. 
the voyage ; and it might as well, therefore, 
bear any other name as that of average. It 
is only in that case where the term is nev- 
er used, that the appellation would be cor- 
rect ; — that is, when any charges specifically 
attach to the cargo : — if in such a case the 
ship be a general one, the shippers must all 
bear these charges in proportion to the value 
of their goods ; and thus this may very 



and having the privative prefixed, makes a^a^og (abaros 

or ovaro^y— without charge, which word is made use of 

when a vessel having made a jettison arrives without its 

entire cargo. — Be this as it may, it would reqiure some 

boldness for any one to assert that he had found the true 

etymology of the word, after the veiy learned author, 

Emerigim*, having declared that it is not yet discovered, • TMU <rA»» 

and that it is probable it never will be. l. p. aoi. * 



4 OF AVERAGE. 

properly be distinguished from a general 
average, and the term " particular average'' 
may be correct. But this is not the way 
in which it is applied in Lloyd's ; there, a 
particular average on goods, means, a partial 
loss in their value, occasioned by sea da- 
mage. 

Average properly means, — a contribution 
made by all the parties concerned in a sea 
adventure, to make good a specific loss or 
expense incurred by one of them for the 
general benefit. 

The custom is of very ancient date ; for 

it has a principal place in the laws of 

Rhodes ; which were, it is said, formed 

and promulgated nine hundred years before 

the Christian oera, and were afterwards 

lib^'^v'tlT 2. ^dop^^d by Justinian into his Digest', It 

DeiegeRhodid jj^s been lustlv Said that " the wisdom and 

Seiden, De do- equity of the rule will do honour to the 

lib. I.e. 10. 8.5. memory of the state from whose code it has 

nnetyHist du . / ^ . \ 

com. des Anc. been aerived, as long as maritime commerce 

« Abbott on shall cudure* .'* 

p/^T^' ^ From the above definitions it may be 

inferred, that the word is not applicable in 
any case, in the first instance, to a policy 
of insurance ; but that it is more properly 
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connected with the rights and duties of the ^ 

shipowner and the merchant. The appor- 
tionment indeed, for the general contribu- 
tion, is made (or it ought to be made) with- 
out a reference to any policies being effected. 
— The positive contract of insurance* is of 
many centuries later date than the implied 

contract of average ' . ^ ^12*^?*^'*^* "' 

It may be remarked, that the word " ave- 
rage** does not once occur in the body of a 
policy of insurance. In the memorandum 
of warranty at the foot of the policy, it is 
mentioned as distinguished from general 
average. 



> We do not know when the practice of Insurance 
commenced in this conntry ; but Quintiia van Weytsen, 
who published his judicious Trait e des Avaties in Hol- 
land as far back as 1563, places London before Antwerp — 
for speaking on a matter where the insurers are liable, 
he adds *^ suivant la coutume de Londres et de la Bourse 
d^Anvers^.^* From the author thus quoting the custom * Q.?anW.p.37 
of London as an authority, we may reasonably infer that 
the underwriters of this great city were, two hundred and 
fifty years ago, as they are at the present day, pre- 
eminent of all others. It is worthy of observation, that this 
writer, and others after him, place the insurer in the 
situation (in regard to the protection of the law) of pupils 
or infiuite he says, *^ PAssureur qui est protegi au tenu 
par timt amme ten pupUleJ\ 
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All losses not total are said to be average 
> Pothier, Tr. losscs' ; and so the courts of law in this 

dea Con, drAss. 

c. 3. n. 112. country use the term. 



( 7 ) 



CHAPTER I. 



OF GENERAL AVERAGE. 



So much has been said on this subject by 
the ancient and the modern writers on Ma^. 
rine Law, that it may not be necessary. to 
go at length into the question ; —particularly 
as such a discussion would be out of its 
place in an Essay. It is therefore my in- 
tention chiefly to consider, — what constitutes 
a claim to a General Contribution ; and the 
Nature and Valu£ of the Interest to contribute. 

Sect. L 

of general average loss. 

A claim for a general contribution may 
arise from two causes : — Firsts — ^from a sa- 
crifice deliberately made of the property of 
one of the parties concerned in the adven- 
ture, for the benefit of the others; and 
whereby Aw loss is directly con verted to their 
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gain ; — for this he has a right to claim 
^i>igLeg. Restitution'; — according to the equitable 

ilAorf. art. 2. , ' ^ ^ 

§1. maxim of the civil law, Nemo debet locu- 

ConsolAelMar. , . . . 

For.Ord. plctari uliend jactura: — " no one ought to 

Q. vanWeytsen, profit by another's loss *•" Secondly^ a claim 

Domat. Lo^civ, may arise from expenses mcurred, or services 

Magens, p. 55. performed, by one party, — fe. g\ the ship- 

PortiieJ^^j>. master,) for the general benefit ; — and for 
Cant, de L. n. ^j^j^ j^^ j^^^ ^ j.jg.j^^ ^^ claim a Recompense. 

^2?r39. ®^^ where neither of these principles will 
Kwme8'Pr.J5:|. apply, uo Contribution ought to be de- 

lu t«i manded. 

Pftrk, p, 121. 

M*"*h'iL^36 "^^^ requisites necessary to make valid a 
Bcncck^, n. 90. claim ofthis uaturc are as follow : — When 

Restitution is claimed, — the ship must be in 
actual distress; the thing intended to be 

* That^is maxim is not always to be construed literaUy 
may be illustrated as follows :^f of two ships laden with 
com one be lost at sea, the com on board the one which 
arrives may sell at a higher price, and thus a profit will 
be gained by another's loss. It appeavs therefore that 
this maxim, like most general maxims, is apt to mislead 
by being too comprehensive. Reflecting on this subject 
we find that nothing which a man acquires by his own 
means, <ir by accident, however connected with the loss 
'tnstained by anotiier, will ever, -ind^eBdently of s«me 
vptisonal coniiexiim^ bind him to .make up that loss oat 

* Kaimet* Pr. ^nfjiia gain'* 
Eq, lit inp. 
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destroyed must be expressly selected for 

that purpose ;— ^the sacrifice must be made 

premeditatedly and deliberately; and the 

end in view must be no other than that of 

the general preservation * . Abstractedly * Q- ^- w«y*- »• 

, p.l8. Stracc.iijfe 

considered, the mind and agency of man Nav.y.2,u.i9. 
must be employed*, — the act must be pre- 'Abbott, p. 355 
ceded by foresight, and attended by voli- 
tion. — And, moreover, it must have the 
desired effect, i. e. the vessel must be pre- 
served'. It would be going too far to say ^ Leg.B,hod. 
that its preservation must be the direct con- 6rd.Fr.«ittJe«.' 
sequence of the act, — ^for of that no one can Poth.c.dcJL. 

B 113 

judge; — but it must be preserved at the 
time4. For, if the whole be lost, there can * Leg, mod. 
be no claim to restitution ; nothing having xeG«tVfo»,c.5. 
been gained by the loss, and neither party Poth. c. de l. 
beinff better nor worse for the sacrifice. Eiiier.c'i^ 

. §41- 

But it is said, that in all cases of a sacrifice Ord^Fr.ntsiip. 
tor the general good there must be a suflS- 
cient cause. For if jettison {e. g.) be made 
on a false alarm, it cannot be said that the 
jettison procured the safety of the vessel — 
jettison cannot therefore in this cate give 

rise to contribution*. When Recompence ''^^^*<^*^L' 
^ Ut flip. 

is claimed it must be clearly shown that 
services have been performed out of the 

c 
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ordinary course of the voyage ; and which 
had no partial advantage in prospect, but 
were absolutely intended for the general 
benefit. 

Thus far as to the general principle of 
Average Contribution : — The following 
articles contain, — First, the causes of 
general average claims, as theymay be col- 
lected from the foreign laws and ordinances ; 
the ancient and modern writers; and 
the practice of the present day ; on which 
there is no dispute : and Second l y, — those 
cases which are unsettled and doubtful — or 
are not allowable by the law of England. 



Article /. Of the Claims for General 
Average Contribution on which there is 
V'^'^Jit , NO Dispute. 

LegMhod.2.1. 

Leg,Oler.S. ' 

i^g.Wi»b.2o, Tj 1 Jettison*. — ^The most ancient and 

Q. van Weyt. L J ^ 

strac Tr de ^^S^^^^^^^ sourcc of general average contri- 
'^attt.p,3.n.u bution is jettison. The justly famousdigest 
Mar. I.2.C.2. of Jusfiuiau (bcforc mentionod) under title 

§6., &c. ^ ' 

iMogr.p. 64. ii. of the fourteenth book, adopts the laws 

Ord. France, of Khodcs ou Jcttison. By them It IS de- 

^i;>''poth. & creed that, " if to lighten a ship in distress 

ESicr?ut8up! a jettison be made, that which is thrown 

Far. Ord. 
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aWay for the general safety shall be restored 
by a general contribution/' It was the 
custom in former times (according to the 
simplicity of ancient commerce) for the 
merchants to sail with, and take personal 
charge of their goods. To this custom, that 
ancient collection of " the usages of the 
sea/' — the Cansolato del Mare^'j and the 

* H Ccnsolato del Mare^ from Cmsulado^ (Spanish) a 

Consular Court, 

It is a matter of surprise that this code of laws or ra- 
ther ancient collection of sea customs, which has appeared 
in most of the European languages, has never (as I can 
leaniy) been translated into English. 

** The above title seems to have been given to it in the 
'* fifteenth century — ^for Alexander Raudense^ who wrote 
'< in I49I9 says, that this collection was called < Barae- 
'< *' Ionian laws.' CelelUsy however, a Catalan, who 
"' printed an edition in the year 1494, calls it in his pre« 
*< face * Consulat/ Perhaps from the Consuls at Barce- 
*< lona having used the work as a code of maritime law\*' ^Boucher, p. 45 

The true « Cmsulaf* has only 294 to 296 Chapters, '^^ '"^- ^' ^^' 
but some of the Castilian, German, and Italian transla- 
tions have 361 to 365 Chapters ; or, as we should call 
them, '* Articles." CasaregU published an Italian 
translation, (Venice, 1566) with excellent commentaries 
by himself; and in 1577 Meyssmi published a transla- 
tion in the French language ; this was reprinted in 1685*. s Emerigon, 
6. B. Pedrezzano also published an Italian translation P^^* ^'* 
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foreign ordinances allude when they pro- 
vide that if the merchants be on board 



« Emerig:oii 
ut inp. vide 
Orot. dejure 
6e/. 1.3. c.l. 
k 6. n. 6. 
Vinniui in 
Peckium, 190. 
Park, pref . xx7. 
Martb. prel. 
diiG. 16. 



• Vide infra 
Appendix iv. 



(Venice 1599). Aq Italian and Dutch edition was 
printed at Leyden in 1704. — A French translation, said 
to be from the original Barcelonian edition of 1494, — 
was published in 1808, at Paris, by P. B. Boucher, the 
writer quoted above. The two latter editions are in the 
library of the London Institution, as are Roceus and 
Bynkershoek mentioned below. 

So early as the thirteenth century this code is said to 
have been received as law in Italy, the Greek empire, 
France and Germany ; and^ most of the marine laws in 
Spain, Italy, France and England are borrowed from it\ 

A selection from several of the foreign writers on 
insurance and maritime law might be useful to the prac- 
titioners in Lloyd's, few of whom would take the trouble 
to go through the works themselves, some of which are 
bulky and voluminous. 

Among others may be particularly mentioned the fol- 
lowing' :— 

The DiGSST, Book xiv. title 2. (De legia Rhodia 
dejactu.J 

Roceus, fde Navibusy et Nmlo.J 

Bynkeeshoek, fQuastionum Juris PritfoH — ^Lib. 

iv.) 

QuiNTiN VAN W^KTTSEN, fTroit^ des Avaries.J 
Those parts of Valin fCommentmre sur POrdtm' 
fumee de Louis XIV. tauckant la Mmrhney donmi a F<m» 
iaiMeim dm mois d^A^^ 1681.y Of Pothier, 
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their consent shall be agked before the jet- 
tison is made ; — but it is added, if they re- 

f Supplement au Traite du Contrdt de LttuagCy et 
Traite des "Contrdts d^ Assurance J and of Emerigon, 
fTraiti d^ Assurances J which relate to the general prin- 
ciples of InsuraiMie and Maritime Law. 

JRoccuSy Bynkerskoek and ValiiHy are particularly no- 
ticed by lord Mansfield^ in his excellent observations on 
the judgment of the court of king's-bench on Insurance 
cases. 

The Consolato del Marcy Loccenius^ (who I believe is 
meant in Burrow's Reports by *< Coccenius,^*) and Byn^ 
kershoek^ are also frequently quoted by the present learned 
judge of the Court of Admiralty. The Consolato del 
Mare he considers as a book of great authority. 

It is often said in Lloyd's that foreign authority is useless 
to us, — ^but it should be generally known, that a learned 
judge, whose legal knowledge canaot be doubted, (Mr. 
Justice Lawrence) has said, '^ the opinions of foreign wri- 
*< ters should have great weight with us, as their doctrines 
'^ form the greatest part of our laws on the subject of 
** insurance \'' It may be said with great truth, that i 2 East'i JSep. 
before a person can be well-grounded in the principles of P* ^^' 
insurance, he must have read and studied die foreign 
ordinances and foreign writers, from whom we derive 
almost all our knowledge on this, (to us as a commercial 
nation,) most important subject. 



* By Coccenius could scarcely be iitended Coccehu ,*— for seitlier 
fiitber nor son wrote on insnrance^-the fatherwas an eminent French 
writer on public law and public rights)— (he son only edited hii 
Other's works. 
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ui Con. del fuse, the master may proceed without it'. 

JIfar.c. 91 « Di _ . . -^ f , , , . 

conaervar Because it IS presumed the master and his 

Q.TanWeyt. , . . .^. 

p. 8. crew have more experience in maritime 

^'duJet/' • affairs than the merchants* ; — and, Q. van 
Emir! sur Lm, Wcjftsen says, " bccause every one is most 
'q^t^Wc^^* learned in his own trade or calling'.*' Jet- 
P- ^' tison may be made, generally, in all cases 

where the ship is in distress : but the chief 
causes are, to lighten the ship at sea in a 
storm, — or when pursued by an enemy, — 
or for the purpose of floating her when she 
accidentally gets aground. In all cases of 
jettison where contribution is expected, 
the goods thrown overboard must have been 
stowed under the deck, none can be de- 
manded if the goods lie upon the deck, — 
though if saved they must bear their pro- 
orf'^'&c'&^ portion*. Another exception has been 

made to contribution ; — the want of a bill 
of lading, which it is said makes it pre- 
sumable that the goods have been put on 
*Poth.utrap. board without the captain^s knowledge*. 

• Le Rhod ^^ ^^ *^^ jettison being made, the ship con« 
4. 1. « 8i nmis tiuue her course, but be afterwards wrecked, 
LcGaidoii,c.6. what is savcd from such wreck must con- 

Art 20 

Q. Tan w. p. 26. tribute to make good the jettison*. But 
aSiSo.**" ' on the contrary, if the goods jettisoned be 

For.Ord. "^ 
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fished up, and taken on shore, and the 
vessel proceeding on her voyage is after- 
wards lost, — the goods saved shall not con- 
tribute towards such loss, because the loss 
of the vessel arose from an accident \ And nt tn^ 

I ^ von Wtt'vt 

in like manner, for the same reason, if goods '^^ ^ ' 
be put into boats or lighters to float the ^A^t^^ft 
ship when aground, or to enable her to ^*'^* 
pass over any flats or shoals, and the boats 
be lost, this shall be considered as a jettison, * J*^* **^ 
and the remaining property must contri- ^^^^' ^^*'- 
bute; — ^but if the ship should be lost and Leg^i^.b^. 
the goods in the boats be saved, then the p. 24. 

■ KoccuuDeNao, 

owners of such goods shall not contribute : noi. xxi. n. S7, 
for it is said, the lightening of the ship was st^cc^. De 
in consequence oi a voluntary ana deliberate Poth. p. u. § 2. 
determination ^ and was done for the good i'Ma]yne,c.25 
of the whole, but, as in the preceding cas^, Emerfi. 12*' 



the ship being lost was in consequence of \ ^' p^ 5^^ 
an accident \ The master having had just f^^'^'^jorf. 



cause for the jettison shall be exonerated, S*^^,„^ 
but it does not give rise to contribution un- i*^'^*^^' 
less it shall save the vessel*. !*»'"£: . 

Ord. Rot. S5. 
BilboB, 1% la. 
Fnnos ^ dsi 

[11.]* Damage done to the Cargo, ^»." e. 
l>if opening the hatches to effect a jettison ; or Q. van Weyt. 
by cutting holes for more easily effecting that iSm^rMVoik. 

ut tap. 

purpose. 



16 OF GENERAL AVERAGE. 

It is very difficult in some cases (particu- 
larly in regard to perishable articles), to dis- 
criminate whether the damage done to the 
cargo happens from this cause or from the 
shipping of seas and the working of the 
vessel ; but when it is clearly proved to be 
the cause, there is no doubt that the loss 
should be made good by a general contribu- 
tion. 

lutwp. [in.]* Damage done to the Ship, 

by ctUting holes to effect a jettison^ or to let 
out the water. 

[iv,] Cutting from, or slipping 
FROM Anchors, to avoid running ashore 
or on the rocks, or being run foul of by other 
ships; or when run foul of for the purpose of 
getting clear. 

^ug.Rhod. [▼•]* Cutting away the Masts, 
i>**bfer9. Sails, Boats, Sec. when the ship is in 
'o*f p^*'*'^k rfw<re^5, and the general safety appiMLrs to 
For.Ofdminii require such sacrifices. 
p.5.ai8op.i9.ii. On these two last sources of claim fiv. & 

Emer. «. 12. ^ • 

§41. y.1 it may be remarked, that masters of 

Poth,C. <feZ. J •^ ' 

p. it. §s. art a. ships should be aware that it is not merely 

1 Eait Term 
Rep. p. 220. 
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the making use of the axe or the knife on 
the masts, ropes, or sails of the ship which 
constitutes a claim for a general contri- 
bution. — Nothing but a case of imminent 
danger will entitle the owner to make a 
claim of this nature ; and the sacrifice must 
at least be the apparent cause of extricating 
the ship from her perilous situation. Fo- 
reigners appear to expect that every mast 
that is sprung, or sail that is split, when on 
a lee shore, should be made good by a ge- 
neral contribution ; and more particularly 
if they are afterwards obliged to cut them 
away : but these losses may, and very often 
do happen in the ordinary course of the 
voyage ; and it would be well for them to 

• 

know, that it is not the custom of this 
country to allow such claims, except per- 
haps in cases of very imminent danger ; — 
and even then indeed a loss of this kind 
ought not to be claimed as a general ave- 
rage, but is of the nature of a partial loss of 

the ship \ tVidePirtiml 

_, ^ . _ . , . 9 - Loss on Ships, 

Some of the foreign ordinances say, that c. iii. 
if a cable be cut or slipt to sail with con- Biib. &c. 
voy, the value shall be brought into a general p.'^ *^*"' 
contribution ;— but this is not the practice 4^"!?*' *''^* 

with us. Emer.utsup. 

D 
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With regard to the boats, it is said that 

they must be cut away from the ring-bolts 

to which they are^ lashed upon the deck, 

1 Ord. Rott. ajj^j thrown overboard*. For if outside the 

Copen. &c. 

• Q. vanWeyt. ship* they are in the same situation relative 

to the loss, as goods which are on the deck, 
and their value must contribute to a general 
average, though it cannot be demanded in 
case of loss. 

When amast is carried away or sprung, and 

in consequence the sails and rigging which 

are hanging over the^hip^s side are obliged to 

V be cut away, some foreign authorities say 

that the value, after being thus damaged, 

shall be made good by average contribu- 

wgf art^'xKv" tion'. But it should be remarked, that the 

Ord. Copen. situation in which these articles are placed 

art. 1. ^ 10. & * 

othew. > by the breaking of the mast, renders them 

of no value whatever, 

[vi.] Sails, Ropes, and other Ma- 
TERiALS CUT UP AND USED at sea foT the 
purpose of stopping a leak, or to rig jury 
moists, or for any purpose where the general 
safety appears to require the sacrifice. 

No authorities are requisite to shew that 
this is a proper subject of general contribu- 
tion. 
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fvii.] Loss ON THE Cargo obliged to 
be sold for the purpose of paying the expenses 
incurred in a foreign port where the ship put 
in in distress^ to enable her to proceed on her 
voyage. 

It appears but reasonable that the sale of 
the cargo shoifld be adopted as tbe last re- 
source', both from there being no means of !^^®****- 
consulting the owner, and from the ap- 
parent impropriety and injustice of dispos- 
ing of another's property without his con- 
sent ; — but in a case of urgent necessity, 
such as this, the maritime law will justify 
the master*. It then becomes necessary to 

* From the judgment of the ikdmiralty court, on the case 
of the Gratitudine^y there appears to be no doubt as to. ' 3 RoiuAdm. 
the right of the master to sell part of the cargo in a 
foreign port, in case of absolute necessity, and to enable 
the ship to prosecute the voyage. It was contended in 
this case, that the master had no right to hypothecate the 
cargo for the repairs of the ship ; and also, that he could 
not bind the proprietors of the cargo in any case. But the 
learned judge determined, that in case of <' instant, un- 
foreseen, and unprovided, necessity, the character of agent 
and supercargoes forced upon the master." And to 
show his full and complete controul over the cargo, fat 
sea J the judge instanced the case of jettison, wherein, if 
the lives of the crew cannot otherwise be saved, he may 
throw the whoie cargo overboard ; — the only obligation 
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make some inquiry as to the subject of 
restitution. This should, like all other 



win be, that the ship should contribute its average pro- 
Rep. p. 268.*" portion* : — ^by which means the little that is to be taken 
as the remnant of * the cargo is preserved. And, in case 
of ransom, (though not legal in this countiy,) by the 
general maritime law, the master could bind by his con- 
tract the whole cargo. The books (Sir Wm. Scott ob- 
served) overflow with authorities, on the right of the mas- 
ter to sell part of the cargo — but it is to be noticed that 
this power does not extend to the whole, because it can- 
not be for the benefit of the cargo that the \^^ole should 
be sold, to repair a ship which is to proceed empty to 
the place of destination. — But the master may hypothec 

* 3 Rob. Adm. ^ate the whole^ ; — which the learned judtre considered as 

jeejB.p. 263. , 

« Idem, p. 264. equivalent to the sale of a part^. 
4 I Koh. Adm, ^^ ^ former occasion^, he stated generally, that the 
Rep, p. 2»2. master, under circumstances of necessity, has a right to 
hypothecate either ship or cargo, or to sell the cargo, or 
to throw any part of it overboard. 

In the course of the judgment on the Gratitudiney Sir 
Wm. Scott observed, that where a ship could not pro- 
ceed on her voyage the master was empowered to tranship 

* Leg. Oler. the cargo* ; yet, he added, fand it is very material to be 
Ord. France, & known in JJoyd^sJ — ** though empowered to tranship, — 
Aereon^*^^' " ^® ^ ^^^ hound to tranship : — no such obligation existe 
Ord. Ant. Rott. « according to any known rule of the maritime law." 

&c 

2 Mag. pp. 14. The Cmsolato del Mare states, that if the master be 
2^ r Rb ^^ ^^°* ^^ money for the use of the vessel, and cannot 
p. 889. procure it, and is in a place where there are no resources, 

Abbott, p. 251. 
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cases where a sacrifice is made, be treated as 
a jettison — for it. is the same thing to the 
merchant, when the goods are taken from 
under his controul, whether they are sold 
or thrown into the sea. If the ship arrive 
at her port of destination, the loss occasioned 
by the sale at the intermediate port becomes 
also a subject of restitution. But if the 
ship should not arrive in consequence of a 
new accident, and she should discharge her 
cargo at the port where she is obliged to 
put in, ?ind she can proceed no farther, then 
the value should be that of the like goods 
at such port, — for it is said in case of jet- 
tison — •' the value is, that of the price cur- 
*' rent at the place of discharge where the 
" contribution is regulated, which is either 
" the port of destination, or the port at 
" which the vessel is obliged to discharge 
*' in consequence of a new accident, which 



/"" in loco steriley^J then, if the merchants (who arc 
with their goods) have no money, they must sell some 
merchandise for the purpose of freeing the vessel. — The 
merchant shall however he convinced that the proceeds 
are for the use of the vessel ; i. e, to enable her to pursue 
the voyage*. The Ord. of Bilboa fi»ys, if the captain \p Con. del 
cannot obtain mokiey on credit^ or on ^offomr^— 4ie may , ^^ ^.^^^ 
seM piart of the cargo to pay his expenaoB'. § xz. 
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prevent shipwreck or capture, it be neces^ 
sary to run the ship into a harbour, not the 
place of her destination^ and which cannot 
be entered without discharging part of her 
cargo, this, as well as the expense of getting 
her afloat (if on shore) are general average* 
Jj^J^/'^'^P- But he afterwards justly observes*, — that 

when for the purpose of running the ship 
into her port of destination it is necessary 
to lighten her, the master who knew or 
ought to have known the capacity of the 
port to which he was bound, is in fault for 
having too heavily laden her. It is there- 
fore in this case the fault of the master, and 
in consequence not general average. 

«1 East's rem [^H.] *HlRE OF EXTRA HANDS TO 

Rep. p. 220. pujiup xjje SHIP, after her having sprung a 
leak. 

f XIII.] All extra charges incurred 
for the general goodj onpuUing into a foreign 
3 Leg, Wish, port in distress^. 

fcoUoy,2.6.6. The common law% as far as it has had 
Weuwood, tit. cognisance of these cases, considers that all 
v^. Com. 82, ^Yie foregoing charges together with the 
*k!I!v!!^' warehouse rent and reloading chaiges of 
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the cai^, ought to be made good by a 
general contribution. The foreign laws are 
to the same effect. No regular judgment 
has been given by the court of Admiralty ; 
(whose peculiar province it is to determine 
these questions,) but on one occasion its 
bearing appeared to be towards a confir- 
mation of the above » : on another occasion, * snob. Ad, 

Rep. p. 255. 

however, it is admitted that in some cases 
" the expenses severally may be matter of 
simple average' ;'* by which appears to be ^g^^p^293.' 
meant, according, to the practice of Lloyd's, 
and to the customary decision of the regis^ 
trar and merchants in such cases, that all 
the charges incurred expressly for the ge- 
neral benefit are to be placed to the general 
average ; those incurred for the pireservation 
of the goods, to the cargo ; and the outward 
charges, whereby the ship is again set for- 
ward on her voyage, to t\iG freight.* 

None of these charges ought to be made 
good by a contribution, if the ship put into 
a port merely in consequence of contrary 
windfl, or for the purpose of procuring water 
and provisions ; in that case the charges 
come under the head of petty average. 

[xiv.] The sum awarded, or 

▲GRSJSO TO BE PAID TO SHIPS, BOATS^ 
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PILOTS, &c. for bringing a ship, when at sea 
in distress, into port. Also the charge of 

TAKING OFF ANCHORS, CABLES, &C. and 

» Stat. 12. Anne RENDERING ASSISTANCE GENERALLY*. 

c. 18. 

3 Geo. I. c. 13. 

26Geo.ii. rxv.l SALVAGE to men of wdr^ and to 

c. 19. ^ lU. L J ./ ' 

privateers for re-capture from the 
enemy, — and charges thereon^. 



^ Much abuse has prevailed in the West Indies in 
cases of capture and re-capture : the practice was, till 
lately, to sell both ship and cargo to pay the amount of 
salvage, and the consequence often was, that the proceeds 
lay for months, and even years in the hands of the agent 
(as he is called) of the Vice- Admiralty court. It might 
be useful, however, if it were generally known, that in 
case of re-capture the property by law reverts to the 
original owner, and is only pledged to th^ re-captor for 
the payment of the charge for salvage; which being 

\lT,'^. ^^* ^®"®' ^^^ ^"^^^ ^® entitled to restitution*. The re-captor 
43 Geo. III. has no right to sell the property. If there were any dif- 
ference about the value, the court would order a commis- 
* tord Mang- sJoq ^f appraisement % when so much of the cargo might 
2 Barrow's be sold as would pay the amount of salvage. In expla- 
Rep. 1209. nation of this, and to prevent abuses of this nature in fu- 
ture, the Privy Council on the 15th May 1813, published 
an order in the Gazette, prohibiting the jsale of ships and 
their cargoes for the payment of salvage. 

The present venerable and learned judge of the Ad- 
miralty court has noticed in terms of reprobation, the 

• « V A J, frequent applications made to the Vice- Admiralty courts 
^ 3 Rod. Jicbn* _ 

Rep. p. 260. in the West Indies for the sale of vessels and cargoes « ; 
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The salvage fixed by law', to bepaid on the ^ ^^^^^ gj ' 
re-capture of British property by king's ships, 
is one-eighth * ; — and by a private ship of war, 
one-sixth, of the true value of the property so 
retaken from the enemy. When a ship has 
been voluntarily abandoned by the enemy, 
the salvage is not limited by the prize act. 
A moiety has in some cases been given*. ^f^^^^^'^'^' 

[xvi.] Money or goods given by neutrals 
fas regards Great Britain) to an enemy ^ as a 
composition to release the ship and the re- 
maivder of the cargo', ' l^lfa^T"' 

The giving of money or goods to a pirate {^ 227 ^^^ ^' 
to release a ship which he had captured was, q^^^^"^"'^* ^' 
as will be seen by the references in the mar- p- |^- , 

^ Ord. Fr. &c. 

gin, a very ancient source of general contri- Poth.CirfcX. 
bution ; and it was formerly the practice to Emerigron, 

c. xii. & vide 

ransoon British ships, when captured by an authors cited by 

enemy. This was done by delivering to 

the enemy what was called a ransom bill ; 

which was considered as a contract of the 

law of nations*, and actions were maintained Pr.*rf«*Sr5^at. 

on it in our courts of common law. It is ^attei^uji. 

c. 16. '§ '233. 
Grotius, I. iii. 

(alluding to cases where condemnations had been pro- c. 21. § 1. 
cared of vessels not being sea-worthy :) — this he under- 
stood to be a matter of great complaint. 

« Ord. LouU 

' The rule in France is, in case of re-capture to give a ^^J[^' ^ ^al. 
third of the value of the property salvedi^ the re-captor^ tit. 9. art. 26. 



^■'^ 
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* ^^oeo.uh now by statute^ made illegal to ransom any 

British ship taken by the enemy. This sta- 
tute it is said has put an end to all questions 

« Marsh.p.606. ou the law of ransoius \ And from its com- 
prehensive words, it would seem th^t pirates 
as well as belligerents are intended — for the 
words are, " the subjects of any state at war 
" with his majesty,or any person committing 
" hostilities against his majesty's subjects." 

[xvii.] Charges incurred in obtain- 
ing THE RELEASE of a ship which had been 
unjustly detained. 

Many late decrees of the Admiralty 
court against foreign shi^ps brought in and 
detained by British cruizers have been, that 
the carg*o shall bear all the expenses. It may 
be submitted, that in most of these cases 
the expenses ought not to be eventually 
borne by the proprietors of the cargo alone, 
but that they should be afterwards apporti- 
onedon the whole interest at risk; (thewhole 
being benefited by the release ;) and thus be 
made a subject of general contribution. 

Other subjects of average contribution 
may occur, such as, — loss of exchange 
on bills, passed by the master on his owner 



OF GENERAL AVERAGE. 29 

for the disbursments, on putting into a 
foreign port in distress; maritime in- 
T BREST on bottomry-bonds obliged to be 
given under similar circumstances ; — and in 
general, it may be said, — that all extra- 
ordinary CHARGES proceeding from en- 
deavours to preserve the ship and cargo, and 
the damage or the loss resulting from the 
measures taken for that purpose \ are fit »Weik. p.252. 
subjects for contribution. 



The ancient laws prescribe certain forms 
to be gone through when it is necessary for 
the general preservation, either to jettison 
part of the cargo or sacrifice part of the 
ship, &c. ; but these rules have been seldom 
strictly adhered to — and when they have, 
they have only served to induce a supposi- 
tion of fraud. Targa, a magistrate at Genoa, 
(the author of Ponderazione sopra la Con." 
trattaziane MaritimaJ says that during sixty 
years of his practice he had known only five 
cases of regular jettison, all of which were 
suspected of fraud, because the forms had 
been too well observed*. * Emeri^n, 

tom. 1. p. 605. 

The general principle to be adhered to 
by the master is, to consult the most ex- 
perienced of the crew and the supercargo 
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(if there be one on board) — and to make as 
minute an entry in the journal or log-book 
as the nature of the case may require ; and 
immediately on his arrival in port to note, 
and as soon after as possible extend his 
protest ;— 'for it is not only proper that he 
should enter his protest on arrival, but he 
should extend it also whilst the occurrences 
of the voyage are fresh in his memory. 



Article 2. - Of those Claims for General Ave- 
rage which are J}i^wti£.T} or DOUBTFUL. 

[a.] The first question is one of great im- 
portance to be determined ; — it is that of a 
ship purposely run ashore to prevent her 
foundering at sea or driving on the rocks, 
and which is afterwards got off with c^amage 
and arrives at her port of destination. The 
question is, — Whether the repairs of the da^ 
mage sustained by the Ship, are a jit suhject 
for General Contribution P 

The foreign ordinances include this case 
^Leg,Rhod. under the head of general average. Theyde- 
oVd! Ant. § 4. rive it from the Rhodian law ' ; — accordi ng to 

Ord. Konij^sb. * 

c. viii. art. 7. 

Ord. Copen. _, , . ...,•,. ^ , 

art. " Av,'' § 5. * The sections ix. x. xi. of the ordinance of Komgsbui^ 
^^^^^ *58^* ^^ *^® recommended to the perusal of the lawyers ; as they 
Marsh, p. 542. may probably throw some light on the lately litigated 
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the literal meaning of the maxim before 
quoted, — Nemo debet locupletari aliend jaC" 
turd. But this maxim as has been before ob- 
served must not be construed literally*. On ^^^^ •"P'*^ 
the article in the ordinance of Copenhagen, 
Magens remarks, " the meani ng here seems to 
be, that i£a leaky or sinking ship voluntarily 
and deliberately be run ashore to s^ve the lives 
aujd goods, the damages received under water 
shall come injto a gross average ; which (he 
adds) is a reasonable and nice distinction'/' p.^352!^'** 
The Conso/a^odc/Mar^ and Roccus% say, — yi^^^iiw^^ 
that if to avoid a total loss, the captain and ^^' ^^"^^ 
crew should judge it proper to run the ship "• ^w- 
ashore, the damage thereby occasioned, whe- 
ther to ship or cargo, will be a gross average, 
Weskett merely states the case, and gives no 
opinion himself on the subject*, but there is 

4 Art ' Gm 

no doubt that he was favourable to it, as Ma- av: p. 852. * 
gens also was. It appears (from manuscript 
statements in my possession,) to have beeii the 
practice of Lloyd's in the time of Weskett*. 
With these authorities before us*, we may 

subject, of the extent of the ports of Pillau and Konigs- 
burg. I do not recollect that this ordinance was once 
alluded to during the pleadings in these causes. 

* ** The ordinances of other countries axe not^ it is 
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perhaps be thought hasty in immediately 
rejecting this doctrine as unreasonable and 
unfoundeds^ particularly when some of our 
best-informed lawyers are also favourable 
to it*. The writers of the present day say 
nothing conclusive, unless what Mr. Ser- 
jeant Marshall says, under the head of 
" loss by perils of the sea,'* be deemed so. 
After speaking of a volimtary stranding of 
the ship, he says, " a stranding may be fol- 
lowed by a shipwreck, in which case it 
becomes a total loss ; or the ship may be 
got off in a condition to prosecute her 
voyage, and then the damage sitstamed, and 
the expenses incurred, will be only a par- 

trae, in force in England ; but they are of authority^ at 
least, as expressing the usage of other countries upon a con- 
tract which is presumed to be governed by general rules, 
t ManballypM that are understood to constitute a branch of public law *.'* 
t-Roccus de ** In matters of insurance, and shipping,'* it is said* 

Assec. Not. cf judgment is to be giyen according to the maritime 

Ixxx. n. 309. 

310. Vide laws and ordinances, and according to the customs 

Mercat tit. observed amongst sea-faring people" — (" Et maris eon- 

* De NaoJ* suetudines sunt servanda**^) 
B.24. 

a Two cases of this nature occurred a year or two 
since, and the opinions of two of the most eminent prac- 
titioners at the bar were separately had on them ; from 
which it appeared, that they had no hesitation in consi- 
deriDg tbem as cases of general average claim. 
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tial loss of the nature of a general ave- 
rage/* 

In the absence of modern authority, we 
have only argument against it. The foun- 
dation of all claims for a general contribu- 
tion is jettison of the cargo ; the rules there- 
fore which govern in 'enforcing this well- 
known law, should be applicable to all 
other cases of general average claim. If we 
examine the above case, we shall find that 
it has nothing in it in common with a jetti- 
son : — For,^r5^, — a jettison takes place, in 
consequence of '^ a voluntary and deliberate 
determination \' and, secondly ^ — ^aparticular »vide supra, 
thing is selected to be sacriffllft for the auAoritiw 
general safety. — In the case before us, how- 
ever, there is no time for meditation ; there 
is no specific thing selected to be given up 
to save tile remainder ; — there is indeed no 
alternative. For, whatever maybe assumed 
after the ship is in a place of safety, — in 
every case of this kind, it is for the pre- 
servation of life, that this act is resorted to, 
and riot for that of the ship and cargo ; and 
of this, those who have been in similar situa- 
tions are aware ; — the result may be bene- 
ficial, but should not the intention determine 
the nature of the claim ? Put the extrerhe 
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case, of a ship in a storm finding herself 
completely surrounded by breakers, and 
every instant expecting to be dashed to 
pieces ; — in this most perilous situation 
the master and crew think it prudent, 
instead of suffering the wind and the 
waves to diive her, — themselves to run her 
upon the rocks. — The ship fortunately holds 
together, the weather moderates and she is 
got off into smooth water. — Now, what is 
there in this case that will apply to that of 
a jettison ? — Only this, — the ship was " in 
distress.*^ But we look in vain for the 
other requisites : — " the mind, an^agency 
of man,** IMP not employed, — nor was there, 
• in any sense of the word, a " voluntary 
and deliberate** selection of " a particular 
« \ Vide supra, thing** to be sacrificed for the general safety * . 

.Therefore of all the necessary requisites for 
a general average contribution, there is only 
one : — " the distress of the ship.** 

The dispute here is between custom 
and argument. There is no doubt that 
custom ought to prevail when reason and 
experience combine to shew the propriety 

« Shuback, D« ^ . r r J 

jure littoru, of it ; but it has been justly remarked, that 
Kaimes' i>r.£^. " custom ought to havc uo Weight when in- 
^2. consistent with equity'.** In this case it 
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appears to be inconsistent with equity that 
the whole should contribute in restitution 
of what was not intentionally sacrificed for 
the benefit of the whole. 

It appears to come under the head of 
those losses which are inevitable ; — and 
such the Digest and all authors are agreed, 
must be borne by the parties themselves 
separately'. I'.^fxTs. 

Ord. Ph. 11. 

[b.j The second disputed or doubtful case Q.V.Weytsen, 
to be noticed is that o/^running a ship on Appendix i. 

SHORE WHEN CHASED BY THE ENEMY*. V^^'5*f^*?* 

Jueg. fVtsb, 55.^ 

This case dififers in principle verv little ^o*- ^' ^'^ ^• 

^ ^ y*^ p.ii. §2. n.l50 

from the preceding. If therefore the argu- Auth.ntsup. 
ments are good against the one, it is con- 
ceived they must be so against the other. — 
In both there is wanting the motive. In 
neither case is there any thing selected to 
be sacrificed.— In neither case can it be 
said that the master and crew did that for the 
preservation of the ship and cargo j when, 
strictly speaking, the object was so much 
higher — the preservation of life* or liberty. 
The learned Pothier, however, after enu- 
merating other species of average, says ; — 

tt If the law determine that the damage incurred by 
whatever is done by the captain, and crew for the pre- 



v^ 



I 



« Poth. Contr. 4.„^ » 
de Lou. nt 
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*' besides these species of general average 
there is another, viz : — when a ship being 
. chased by an enemy, the master in order to 
prevent her capture runs her ashore, — the da- 
mage caused is a general average, whether it 

• Vide Appen- happen to the ship or the camo', the running 

ashore having been made for the general safe- 
ty*/* Both these cases will require great con- 

•upra. sideration befoje they are admitted under the 

head of undisputed geneyal average claims, 

[c] The DAMAGE DONE TO A SHIP by 

defending her against an enemy^ and the 

^Ord.Hamb. AMMUNITION EXPENDED thereby". 

tit. XXI. §9. 6, . 1T7- 

Ord. France, The first article mentioned bv Wes- 

art. 6. " des "^ 

At^r Pothier. kettS (which he got from the laws of 
o'rd.HanseT. Hamburgh*), as coming under the head of 
♦ weskett, 252. general average, is '^ the damage that a 

art. * Qen. av.' i_ • /y» • i_ i i 

*Ord.Hamb. ship suiiers m her apparel and cargo m 
"'*"^' defending her against an enemy/' and 

this is confirmed by the foreign ordinances, 
which made every thing that ultimately con- 
tributed to the general benefit, a subject of 

serratiou of life is to be made good by a general average 
contribution, — then these too last cases of [a.] and [b.] 
are legitimate general average claims.-^But if argument 
is to settle the point, then perhaps there will belittle dif- 
ficulty in detenmning that they ai;e not such. 



OF GENERAL AVERAGE. 37 

general contribution ; and yet, on examina- 
tion, we shall not find one feature in this of 
a general average claim, — i. e. if by it be 
meant a deliberate sacrifice for the general 
benefit. In both these cases a distinc- 
tion should be made between an " armed 
ship^' so called, — and an ordinary mer- 
chantman sailing with convoy. The for- 
mer being bound, by a kind of implied 
warranty, to defend herself — the damage 
done to her and the ammunition ex- 
pended ought to considered as the wear 
and tear of the voyage. But the case is 
different in an ordinary merchantman ; 
though in such a case it ought not to come 
under the head of general average, but if 
any claim be made it should be for a par- ' 

tial loss. There may be some doubt whe- 
ther in either case the ammunition ex- 
pended be a proper subject for general or 
particular claim ; but if the ship escape 
perhaps it should be general. 

[d.] The expense of curing the 
HURTS which the officers and seamen may 
receive in defending the ship. 

Provision is made for this case by sta- »ii&KWiii. 
tute* ; whereby the judge of the Admiralty 
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court is authorized on petition, to direct the 
registrar and merchants, to levy a certain 
sum, not exceeding two pounds per centum 
of the value of the ship, freight, and cargo ; 
(according to the first cost of the latter,) 
and distribute the same amongst the wound- 
ed seamen and the widows of the slain, &c. 
It is seldom that there is any necessity to 
bring these claims before the Admiralty 
court. No authority is necessary to oblige 
the underwriters to do that which they are 
always prompt to do of their own accord, 
viz: — to remunerate those who have suf-, 
fered in bravely defending the property 
entrusted to their charge. 

[e.] The wages and provisions of the 
ship^s company. 

Some writers hold, that there are cases 
where the above should be made good by a 
general contribution ; — these are said to be 
as follow : — 1. From the time when in dis- 
tress, the ship, alters her course to seek a 
> Beawes, Lex. place of safctv to refit, and until she is 

mere, rediv. 

p. 166, & for- refitted and pursues her voyage'. 2. While 

cign ordinances , ^ . , . . n * 

* Idem. detamed m port m consequence oi unjust 

1 Maff . p. 67. . • ^ TTTi • 1 1 

Ord FraBce, capturc or scizurc . 3. While under em- 
^Deaav/^c, bargo or detention by the authority of the 
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state, either in the port of loading, or in an 
intermediate port*. The practice in foreign * Ord. France, 
countries is, in almost all these cases to 
make the wages and maintenance of the 
crew a general average charge. 'The case 
alone of embargo appears to have had the 
full consideration of our courts* ; — in that 
case, Mr. Justice Buller said'. " these *^ Term Rep. 
charges shall fall upon the owners only, 
and the jFreight must bear them ;^ mean- 
ing, I suppose, that the ship-owners must 
reimburse themselves out of the profits of 
the voyage. The French ordinance says', 'Ord. France, 

"^ ut sup. 

the food and wages of seamen Jbelonging Emer. tom. i. 

to a ship embargoed by an order of state, 

shall be reputed gross average, if she is 

hired by the month, but if she is freighted 

for the voyage, they shall be borne by her 

alone.'* And it is further said*, that * Beawe», z-e* 

mere. p. 166. 
▼ide Ricard, 
> N'eg. d*Amit^ 

a Just as this edition was going to the press^ the 
Conrt of King's Bench^^-after a solemn argoment on the 
point of the liability of underwriters to pay a claim for 
general average as made up in a foreign country,— de- 
cided, that " underwriters are not bound to pay any 
charges on foreign statements, which are not the subject of 
general average h^ the law of England ; and that this con- 
tract which was framed in this country must be governed 
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when the crew are hired by the month, the 
same rule should hold good : but it seldom 
happens that the crew are hired by the 
month — they are paid at the rate of so much 
xper month, but they are hired for or by the 
voyage. The reason given why victuals and 
wages are general average wh^n the ship is 
hired by the month is — that the master not 
receiving in this case any freight while the 
arrest lasts, is not obliged to furnish for 
nothing his sailors to take care of the met- 

Ifcff p.Ma. chants* goods.. 

*• ***• Adrian Verwer^ (an old writeron insurance) 

in examining the question of seamen's 
wages, &c. on a ship detained at Vera Cruz ; 
says, very sensibly, — " why should victual- 
ing and men's wages be deemed a general 
average any more than the interest of money, 

by our laws." On delivering jndgment the court 
8aid> — ^thmt •* though we owed a comity to the laws 
of other nations, it wonid be going too far to hold that 
that comUy should alter our own laws*." 

* Pcfoery. fVhitmore^ May 5tli, 1815. Action brought to recorer 
the turn of £6 : 12 : 10 per cent, paid on the cargo at Lisbon a* 
general aixra^,— whidi included seamen*s wages and mam/enMce, 
«Bd odifT arfSclet not adflunible by the law of England. 
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and the damage caused to the cargo by the 

delay ' ?*' * * Magens, p. 6H. 

It may here^ be noticed, that cases have 
occurred where a master of a ship, being 
aware that seamen's wages would not be 
allowed on a vessel putting into a port in 
distress, has on arrival discharged his crew, 
and then hired them again and charged for 
their services as labourers in discharging and 
reloading the ship, rigging her, &c. — It may 
be proper to inform such persons that this 
artifice will not avail them — because the 
owner is bound, at his own peril and at his 
own expense, to keep a competent crew on 
board from the commencement to the ter- 
mination of the voyage. It would seem 
that the duties of a ship owner are not in ge- 
neral so well understood as they ought to be, 

[f.J The repairs done to a ship in 

a The same author (in his treatise of the Marine Laws 
of the Low Countries,) states a case where the wages and 
provisions were ipade good by a general contribution : — 
as, where a ship was taken by force and carried into a * J^* 'n^^^^- 

_ _ . - i_ J ^ 1 rediv. p. 160 ; 

port, and the crew remained on board for the express aud vide Byn- 
purpose of reclaiming the ship, and by that means pre- ^^nhoekquast. 
▼ented a total los8^ c. 25. 



^ 
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a foreign port where she puts in in distress, 
in order to enable her to complete her voy- 

• 2 Term Rep, i 

p. 407. ^ 

It is surprising that any discussion should 
have taken place on this subject, or that 
there could ever have been any doubt that 
the owner of the ship was bound to keep 
his ship in repair. The idea could only 
have originated in the supposition that what 
was eventually for the general good, i. e. in 
this case the arrival of the ship with her 
Cargo, should be borne by a general contri- 
bution. 

[g.] A SUM PROMISED BY THE MASTER 

to he given to seamen for their exertions while 
the ship is in distress. 

An action for this cannot be maintained ; 
for a " seaman, who has engaged to serve on 
board a ship, is bound to exert himself to 
the utmost in the service of the ship ; and 
therefore a promise made by the master 
when a ship was in distress, to pay an extra 
sum to a mariner as an inducement to ex- 
traordinary exertion on his part, was held 
• Peake'i N. P. by Lord Kenyon to be void'.'* 

cases, p. 72. 
Abbott, p. iv. 
.cb. 1. § 8. 
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Sect. II. 

OF THE APPORTIONMENT OF GENERAL 

AVERAGE. 

Having thus treated as fully as the nature 
of this Essay will admit, of the subject- 
matter for general average contribution, I 
proceed to make a few remarks on the 
Contributory Interest, — the Valuation of 
the same, — and the Apportionment of the 
Loss. 

A learned and verv useful writer savss * Abbott, 
" there is no principle of maritime law that 
has been followed by more variations in prac- 
tice than this ;'* and that " the determina- 
tions of English courts of justice furnish 
less of authority on this subject than on 
any other branch of maritime law*/* As 

•' Sir Wilfiam Scott says, ** The law of cases of neces- 
sity is not likely to be well furnished with precise rules ; 
necessity creates the law, it supersedes rules ; and what- 
ever is reas&nable ajudjust in such cases is likewise legal. 
It is not to be considered as matter of surprise therefore 
if much institated rule is not to be found on such sub- 

iM»tB 9 fj * 3 Rob. Adm. 
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the law, therefore, does not guide us in 
these cases, it is essentially necessary that 
some general principles should be laid down, 
and be acted upon by persons so much 
interested in the result as the subscribers 
to Lloyd^s. 

That the ship itself, and the cargo on 
l^^r^^^!"^' board, (if of any value) should contribute', 
^^il! m's- ^PP^ars to be indisputable ; but the cases 
J^M i^art; i ^* which the freight should be brought into 

contribution, are not so well known nor so 

• ut inf. art. 3. satisfactorily settled*. 

Article 1. Of the Cargo. 

It is a common rule, that " what pays no 

• 1 Mag. p. 62. freight pays no average' ;"' — and therefore 

wearing apparel, jewels, passengers' proper- 
ty*, seamen's wages, &c.do not contribute to 
imxo^D^^ure S^^^^^ avcragc*. But it is said, specie 
WMkett^* 257 ^^^^ P^y average according to its full value, 
Emer utsiip. in the samc manner as other merchandise*. 

* Molloy, ID. 

There is no doubt of the propriety of this 



^Leg,Rkod, « TheordinanceofFrancein conformity to theDt^e^/^, 

Toth/ ConLde ^^^ ^^^ passcDgeis Contribute for their proper^, 
L. n. 125. jewels> &c. 
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when specie is laden on board on freight, — 
but otherwise in general there is no author- 
ity for money paying average. This is by 
the old writers left amongst the unsettled 
questions, and is to be determined accord- 
ing to them, by the judgment of persons 
acquainted with these affairs*. The above * Q-^- Weyt. 
rule however, should not be construed Ord, wkb. 

art. 38. 

literally, for it would be very unjust that str«ec,rf«iVat. 
the master, or any other person who h^d Mocnic. oh». 
goods on board should not contribute, 1.2. 
merely because he paid no freight for the 
carriage of them. All the goods on board 
ought to contribute',— and the goods are, — IrJl^ffa *^ 
•' the wares, or cargo for sale laden on board J^^^' J*- 
the ship',*' whether it pay fre^ht or not. J-^^- ... 

c. 8. \ 14. 
•tordEUen- 

Someofthe foreign ordinances say, speak- borough, 
ing of jettison, (which as before remarked p. 375. 
is the best illustration of general average 
bss,) if the loss occur htfofe half the voyage ^^^' 
be performed, the goods shall be valued at f^- ^^ 
the invoice cost ; — \i after ^ at the neat pro- ^ *<***• 
ceeds on arrival*. And this it is said was stock, art. ▼. 
formerly the custom in £ngland\ This Copeii.art.xi. 
principle is derived from the Rhodian law ; MoUoy,De}iire 

Afar b 9 e S 

which ordained that the goods jettisoned ..a. 

WeUwood, tit. 
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should be reckoned at the first cost — and 

those which were saved at the market price 

rPf*?^*'* ^^ arrival' • The ordinance of Hamburgh* 

•Tit.«i.art8. (of 1731) differs from all others ; it states, 

the goods saved and lost shall be estimated 
according to the invoice with all charges, 
except premium of insurance. Thus mak- 
ing no distinction between half the voyage 
being performed — or the average happening 
at the commencement of it — but in all cases 
regulating the sum to contribute, and that 
to be paid in restitution, at the invoice 
cost. 

Every nautical man is aware of the diflS- 
culty, and of the impossibility in some 
cases, of determining with precision where 
the one half of the voyage ends, and conse- 
quently, where the other half begins ; — this 
must therefore have been a prolific source 
of dispute and litigation. The authority 
which we have for this doctrine, leads us to 
endeavour to discover how it originated ; — 
and this,* it is imagined, may have been in 
the apparent impropriety of making every 
case subservient to the general rule, of va- 
luing the jettison, and the cargo for contri- 
bution either at the invoice cost, or at 
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the market price at the port of dis- 
charge*. 

But perhaps it might not have been in- 
tended that this rule should be acted upon 
strictly ; and the spirit of it may be recon- 
ciled even with the practice of the present 
day, if we substitute the commencement of 
the voyage for the first half. Thus, let us 
put the case of a ship bound from London 
to the West Indies, which incurs a general 
average loss, by cutting from her anchors 
in the Downs, and is afterwards carried 
into Ramsgate in distress ; — here the cost 
of the anchors and cables, the salvage 
charges, &c. are the subject of a general 
contribution, and the average is settled (or 
ought to be settled,) in London. In this 
case, the value of the cargo for contribution 
is, the cost of the goods on board, (without 
insurance) i. e. the amount of the trades- 



^ It has been contended ^ in case of jettison^ that the ^ Kaimes' Pr. 
goods saved ought to contribute according to their weight ^% L 2. 
instead of their value. But this is founded on the as- 
sumption that the losing party is entitled to a recom,' 
jD^iwe,-— when in fact he only claims restitutiouy as far as 
his loss has been converted to another's gain «. For con- * Millar's El. 

, p. 345. 

tributiott is made not on account of incumbrance to the . .ui ♦♦ « ;:; 

■* Abt>ott, p. 111. 

ship, but of safety obtained'* cs. § 14. , 
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men's bills and the shipping charges, which 
is the value at risk, — because in case of jet- 
tison the goods could be replaced at that 
sum. 

When the average is adjusted at the port 

of discharge, the universal practice now 

is, to take the actual value of the cargo 

^Leg.wisb. at the market price, stripped of all the 

Ord. Ml. ii. art. chargcs attaching to it, — as freight, duty 

d. vas: and landings charges ' ; — and if a jettison 

01dStEt.Hamb. , , ®, \. , 

p.ii.tit.xTi. has taken place, then the estimated neat 
Ord. France, procccds of the goods jcttisoucd, taken 
(MLKo^giJ^' in the like manner, should be added 
Q.y.Weyt.p.w. ^ the ucat valuc of the cargo saved'. — 
fvL^Co^.wi. ^^^ equity requires, that the party whose 
p"r*n"i2\^^' loss has procured the arrival of the ship, 
123, 128. should be put in the same situation with 
§2.4. those whose property has arrived; — and 

J^i^^- which can only be done by considering 
ntsup. his goods to have arrived also '\ If goods 

Grotius d*intro. rj ji 'j^x*^^!.**^ 

jur. Roll. C.29, bc damaged by some accident after the jet- 
ii.*i96. ^' ' tison, they must be taken at their deteri- 
Emer^ Po"^' oratcd valuc ; for the value of what arrives 
Mi^ns, p. 69. ^'^ th^ value of what is saved : — but if goods 
» Poth. ut sap. be damaged by the jettison, they must be 
c. 8. § 15. ' taken at their value as if sound, because the 
n. 132 ; & yide damage is made good to the merchant by 
Irtlfnj '^ contribution*. 
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It was the custom in France, according 
to the ordinance* to survey the goods saved ^ Ord.Fr.art.s. 
of the same quality as those jettisoned, and 
to produce the bills of lading and invoices 
of the whole, to show that the sum to con- 
tribute was not undervalued, — and that the 
sum to be paid in restitution, was not greater 
thian the loss*. * Po**>- »* "p- 

If the cargo produce nothing, or if the 
<!harge8 be greater than the gross produce, — 
then it should contribute nothing, — as a 
person is required to pay only in proportion 
to the benefit received. — If the cargo had 
not arrived the charges would not have 
been incurred ; —but having arrived there 
are no proceeds, and therefore there was 
nothing at riskj as regarded the merchant. 
It is on the same equitable principle, that 
if goods be abandoned to those who save 
them, there can be no . claim for salvage ; 
for salvage can never exceed the benefit 
pvoctired by it". . ^J^'T^f. ^'^i 

^ '^ Eg,h. in. c. 3. 

The most unexceptionable mode of set- § 5. 
tk»efnt, as being the least likely to create 
dispute, is to adjust the average claim after 
the sbi^ has arrived at her port of discharge ; 
the next best mode is, to isettle it at tho" 

H 
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port of loading ; an adjustment at an inter- 
mediate port ought always to be avoided. 
By an intermediate port is meant, ^ny foreign 
port vi^here the ship may put in in distress. 
If the ship be lost short of her port of 
destination, and the cargo be saved and sent 
on, — then thefreight (which is in the cargo) 
must contribute its proportion to the charges 

I Kaimet' Pr. of Salvage * . 

c. 3. §2. art. 2. It has been already observed, that it is 

only the proprietors of the cargo under the 
deck, who can demand contribution in case 
of jettison ; but the value of the goods on 
the deck must, according to equity, be 
brought into the apportionment, if saved. 
It is very improbable however that these 
goods would be saved if any part of the 
cargo was jettisoned. 

When the average is adjusted at the port 
of loading, and the freight has been paid 
there, the practice is, to add it to the value 
of the cargo ; in the same manner as any 
other charge incurred on the goods before 
putting them on board the ship. For the 
merchant has then an interest in the freight, 
by its being converted into a charge on hi« 
goods. 
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It is often asked whether the master can 
refuse to deliver the goods to the merchant 
until he is satisfied for the general average. 
This is so well answered by PothierS '^f»rf«-^- 

•^ ' p. 11. § 1. art. 4. 

that I cannot do better than quote his "• ^^• 
words — " Goods cannot be retained on 
board for freight, and contribution ought 
not to have a greater privilege than freight. 
But though the master cannot retain the 
goods, he may seize them on the quay 
until security is given*. Nevertheless it *tit'«^ij^'j^r* 
is customary if the merchant be in good "*-*^- 
credit to deliver the goods, — and this being 
the custom, the master is not liable for his 
insolvency.** This is also the custom with 
/US ; but the master may if he choose, insist 
upon the consignees entering into an average 
bond. Such an instrument is however of 
little use, (unless the names of arbitrators be 
inserted,) for the consignees by this measure 
only bind themselves to pay what they are 
bound by law to pay without it. 

Article 2. Of the Ship. 

What the value of the ship is that should 
contribute to make good a general average 



> Con, del M. 
C.94. 
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loss, demands a little cojisideration. Some 
foreign laws and ordinances direct that the 
ship shall contribute for half her value ' ;— 

— A^J^teJ^m others that it shall be her full value which 
vide^^thier ^'^^'^ Contribute* ; — others, again that the 
o°;.^\^v2^?'^,w- owner of the ship shall contribute for her 

« Ord. Pbihp n. ^ 

Ord. Biiboa. whole valuc, ov her whole freight at the 

— Genoa. ^ ^ 

— Konigs. option of the proprietors of the cargo^ — 

■ Hfunb. 

— ^^Copen. and this was the custom in Holland 
» Leg. Wisb.' from time immemorial* ; — but the laws of 
— '^ott, Oleron* give the option to the ownei, 
annot.^^\ll The difference in all these laws andordin- 

* Leg. oier, . ^j^^^g jg ^^sily Tcconciled, for th^y all pro- 

ceed on the same grounds, viz: — the im- 
possibility of employing a ship in any 
voyage without wear and tear aad a con- 
, sumption of provisions and stOF^^ and 
consequently losing part o£ the value that 

* 1 Mag. p. 58. ghe had when she commenced the voyage^. 

Q. van Weytsen, who is always judicious, 
says, after discussing the subject ; — " never- 
theless they ought in reason and justice to 
carry in common contribution the whole 
value of the vessel, as well as the entire 
freight which the master receives for the 
Tr'dlsAv^^' voyage^'' This, which was his opinion in 
^ ^^\ 1563, is now the practice in England. 
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Whatevter be the nature of the property 
at risk, it is the value to the owner of it 
at the time it is saved that should contribute, 
and not any former nor after value. - If, for 
instance, goods were damaged before they 
were jettisoned, the proprietor ought not 
to receive for them the value of sound 
goods * ; nor ought he to be required to con- ' ^^^^^ 
tribute for more than their true value at the 
time they were saved. — So, if a sl\ip bound 
to London, after a long and boisterous pas<- 
sage arrive in the Downs in a very damaged 
state, and should there cut from her anchors, 
and be carried into Ramsgate in distress ; 
it is evident, that her value must be consi- 
derably lessened, not only by the fortuitous 
damage received and by the actual sacrifice 
made, but also by the wear and tear of the 
voyage ; — yet it is the custom that the value 
in the policy*, after deducting the amount of 
the partial loss, is taken as the value for con- 
tribution ; — or, when that is not done, then 
the value of the ship in her damaged state 

* Magens says, ** the valuation put by a master or 
owner of a ship in a policy regards only the insurers, and 
not any other persons concerned, who ought always tb 
make him contribute more or less according to a jiMt 
estimate." 



54 OF GENERAL AVERAGE. 

is taken. For, it is said, '' the ship is to be 
valued at the price she is virorth on her ar- 
' Marsh. p. 646 ^jyai at her port of delivery'/' Neither of 
these modes however appears to be satis- 
factory. — In respect to the former ; — when 
the average loss occurred, the ship was not 
worth so much, (besides the partial loss,) by 
the wear and tear of the voyage, as when she 
set sail : and as to the latter mode, — it is 
admitted on all hands, that the party whose 
property has been sacrificed, and who is in- 
demnified, should contribute his proportion 
to make good the loss, — the sacrifice having 
been proportionally beneficial to him ; 
otherwise indeed, he would be the only 
person who would not be a loser. On the 
first principle the ship contributes too 
much ;— on the second too little. 

The true value of the ship for contribu- 
tion, is the amount that her hull, masts, 
yards, sails, rigging, and stores would pro- 
duce after the sacrifice is made, — with the 
addition of the amount made good by the 
general average contribution. 

There is no general rule, however, that 
will serve for all cases of this nature ; for 
even on the above principle, if the voyage 



OF GENERAL AVERAGE. 55 

end at a foreign port, or at a place where 
there is no demand for shipping ; or on the 
contrary, where there is a very great de- 
mand; the value of the ship will be 
decreased or increased by such adventitious 
circumstances, but which ought to have 
no weight in an equitable apportionment. 

That mode, in fact, appears to be the 
best which approximates the nearest to the 
value of the ship when she sailed, after 
deducting the provisions and stores ex- 
pended, — the wear and tear of the voyage,—* 
and any partial loss by sea-damage incurred, 
up to the time when the general average 
loss took place* ; for that is her worth to the 

* The (oWovring formula will illustrate the above princi- 
ple of taking the value of the ship for contributien— ^x. gr. 
1. Value of the ship at the outset . . • jf 1000. 
Deduct partial loss j^50. 

— - provisions and weat and tear 60. 

100. 

Valae to contribute ^gWO. 

Or 2. value of the ship in her deteriorated 

state 800. 

Add made good by general contribution . 100. 

To contribute as above • . Jt900. 

That principle appears to be the most correct by which 
Hiese two modes can be made to agree. From a mass 
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owner. And it is upon this principle that 
some foreign ordinances, as before mention- 
ed, deduct a half, from the value of the ship 
p. 62* ^^^^ at the commencement of the voyage*. 

^ of manuscript adjastments, (made within the last thirty 
years,) now before me, I find that in scarcely any in- 
stance has the amoont made good to the ship by general 
contribution, been added to the value of the'vessel in her 
deteriorated state on arrival. If the value were taken 
after she was repaired it would be incorrect, by so mvch 
as the amount of the wear and tear, &c. of the voyage 
to that time, which it is presumed would be replaced by 
the repairs. There is however, still a question on this 
subject : — for as the voyage proceeds the value of the 
Mp necessarily decreases, and the relative talue of the 
freight increases ;— therefore what the ship-owner loses 
of his ship by the wear and tear of the voyage^ it may be 
imagined he gains by the probability of earning his 
freight. But the freight always contributes in full, (ex- 
cept the wages,)-*«th6ugh the above may have given rise 
to the erroneous practice of deducting the provisions also, 
which are part of the outfit of the ship, from the amount of 

• Vide infra, the freight*, 
•rt. 3. ° 

It may be remarked, in confirmation of the principle 

of taking the value of the ship at what she was worth 
wImu she sailed on her voyage, &c. {as per first example,) 
that a ship-owner sends his ship to sea intending to have 
her brought back agai^ : he does not send her abroad, as 
a merchant does a bale of goods to be sold on arrival. 
The smxkj therefose, which the ship-owner has at risk, is 
the value of the ship in her own port^ and not any fictiti- 
ous value* 
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Article 3. Of the Freight. 

As in the value of the ship so also in the 
value of the freight to be brought into contri- 
bution—the foreign authorities are not agreed. 
Some direct' that only half the freight shall ' ^•/^,^* 
contribute; — others' the whole; (after de-j^'"*^™®^^ 
ducting the wages ;)— one, the ordinance of "/^ ^^- *»' 

^ Mar* c. 96. 

Florence, states one-third ; and according O'^. p>»- ii- 
to others, it has been seen, that it is op Konigrs. 

, ^ Hamb. 

•tional with the proprietors of the cargo , Copen. 

or with the owner of the ship,* whether the Ordfintw. 
full value of the ship or of the freight shall Ad. v©rw. 
contribute. TJ:i.^6l^%. 

When the average is adjusted after the 
ship's arrival, and the freight is payable at, 
the port of discharge, there can be no doubt 
that it should make part of the contributory 
interest ; nor is there any when the average 
is settled at the loading port, — if the freight 
be paid in advance ; for it then, being a 
chaise on the invoice, becomes part of the 
value of the cargo*: — ^but when the pay- * vide sup. 

p« 50. 

• This is stated to be the custom of lisbon, because 
ihB avihor has iM>t yet been able to obtain a copy of the 
]|iaiuie jaws or ordinances of Portugal. 

I 
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ment of the freight, depends on the con- 
tingency of arrival, the ship being a general 
one — not chartered for the voyage, — it is 
thought by some, that the ship and cafgo 
should alone contribute, provisionally,'—^ 
they being the only real property at stake ; 
for in case of the ship being lost 6n the 
voyage, she would have earned no freight. 
It is held however, that the Value of the 
freight must contribute in the case of re- 
capture, — (which is similar to a general 
average loss,) — if it was in the course of 

7^"^"' being earned at the time'. • 

p. 233. Q jj ^ gj^jp [jejng chartered for the voyage 

and the average being settled at the port of 
loading, it is the custom in Lloyd^s to 
make the freight contribute to the general 
average ; — and the learned jud.g6 of the 
Admiralty court has decreed salvage to be 
due upon the tvhole freight, whete the sMj() 
went Out upon a charter-party for the voV^ge 






V ^^ ilf? ^^t and horiie*.— This is confirmed by the 

Rep. p. 224. \ i ' 

* In a former case of re-captare where the freight iifpas 
»^^^«^''"** made to contributes Sir WilUam Scott qualified lids 

Kep. p. 90. ' ^ ^ . . ' 

V joqgnient by saying;-^*' If a eoDdiileiKcistiieiit hafei^lakeyi 
phce, and the ritf^age is a/MwaHls octomplMed, Mi 
whole freight is indudted in die tAhttlibii of the ^t6p6i^i 
on which salvage is given.'' • 
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judgment of the Court oif 'King's Bench ;— 
lybere the whole freight of an East India ship 
chartered out and home, was adjudged to 
contribute to a general average, which hap- 
pened on the voyage ou t ' . Sp^i^n^i* ^ 

Rep, p. 318. 

Wherever the average is adjusted, the 
wages pf the seamen must be deducted 
from the amount of the freight, and the 
neat sum is the value for contribution\*'^^^^"29^^ 
But it is the wages due at the termination Koni^sb"***"' 
of the voyage, and therefore any advance "»°»^^- 
of wages, which is allowed to be included France, &c. 

'-' Emer. c. xii. 

in the value of the ship (and to be in- §42. 

^. , Poth. C. de L. 

sured as part of her outfit',) is not to be p. ii.§i art. 3. 

, , . ' 3 Marsh, p. 623. 

deducted. 

The reasons why seamen's wages should 
not contribute, are as follow : — Firsts — the 
wages ought not to be clogged with any 
charges, that the seamen may the more 
readily consent to a jettison, or any other 
sacrifice for, the general benefit, from know- 
ing that they will not be sufferers thereby ; 
also that they may not expose themselves 
too much, and thereby risk the whole* ; and * ^ ^^^- p-^^- 
fortheri that*' having paid by their extraor- 
dinary personal services during the peril 
which gave rise to the jettison, it is but 
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just that they should be allowed this privi- 
j PoUi. c. de L. lege ' . Secondly^ — ^because seamen's wages 

p. ii. §l.art. 3. ^ *^ 

11.126. are not an insurable interest ,* except as 

«Ord.Fr. /* 1 ^ 

<<?'^w.'art.xy. above, where they form part of the outtit ; — 

7 Term Rep, , r*,, . ,, , i *. 

p. 157. and Thirdltf, — because the w^ages are not 

p. i9iV due unless the ship arrive in safety*. 

PMkfpa2l ' If, indeed, the full freight were to contri- 
s Poth. c. de L. bute to the loss, the owner of the ship would, 
SUw/^inf!*** (froni freight being considered the mother 

of wages^,) deduct a proportion of the ave- 
rage claim from the wages before he paid 
the seamen for the voyage. — There is but 
one instance mentioned by the foreign 
writers where the seamen's wages contri- 
bute to the general average, and that is, in 
* Ord. France, the casc of the rausom of the ship*. 

£mer. iitsup. 



* Pothier says, *' the reasons why seamen^s wages 
are not insurable are these: — 1. Because they are 
gains to which seamen are not entitled, if the vessel 
and her cargo perish. 2. For fear that> being in- 
sured, they would not use the same care in the pre- 
servation of the vessel, in which they would no longer 

* TV. Cmt, jjave an interest*." 

Ch. i. § 2. 

^ According to Lord Kaimes, the reason why freight 
is called the mother of wages is-— because '^ if the former 

* ^^'^a'^s' ^ «ltt«> the latter must also be duc^" 
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It is customary to deduct the master's 
wages also* ; — though " thfe rule which pro- 
hibited the insurance of the wages of the 
mariners did not apply to the captain*/* * ^J**"* 
The seamen's wages are secured to them on 
the bottom of the ship, but the master has 
merely the security of his owners, accord- 
ing to his contract with them. The former 
can sue in the court of Admiralty — the lat- 
ter cannot'. There may be, therefore, some ' ^ ^^™*"' 

•^ ' , Rep^ p. 237. 

doubt whether the master's wages should be 
deducted. 

It is settled, that the seamen's wages 
should be deducted from the freight ; — ^but 
it has been made a question by some, whe- 
ther it should in all cases be the full amount 
of wages for the voyage : i. e. whether the 
rule shall be the same at whatever part of 
the voyage the average claim may occur. 
Magens says\ " only so much of the sea- * ^,JI^^ 
men's wages ought to be deducted from the 
freight as maybe due from the time of their 



» It was costomaiy in Holland for the master's wa^es 
to contribute equally with the goods preserved; — ^but 
this was only when the average was settled at the port of ^ Byni^g^ii^it 
loading, and the goods were valued at the market price ^. torn. il. 

qu(B$t.jur. 
prtv.l.iy.c.Sl* 
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beginning to load till their arrival." This 
is the whole of the wages at risk during the 
voyage. But as the freight cannot be 
earned till the voyage is completed, it is 
• conceived that where the whole of the 
freight is brought into contribution, the 
whole of the wages must be deducted. 
Were the ship hired by the month and the 
seamen (not only paid, but) hired by the 
month also, the case might admit of dis- 

»Ut supra, CUSSion*. 

The ordinance of France says, — the 
freight of goods jettisoned shall be paid 
in general average, and shall contribute its 

• Ord.Fr.<4/.' proportion*; and this is the practice of all 

art. xiii. ^ , 

» 1 Magens, COUU trieS . 

p. 288. 

Some persons hold, on the authority of 
*Dig. ad/>^. the Digest*, that not only the wages, but 
Ord^Phlii. > the provisions ought to be deducted froiji 
vin. in Peck, tfic freight, — rajud a learned and . excellent 

:^riter before quoted appears to be of thjis opi- 

* Abbott, nion"" ; for in ajtwo^ormd statement given of a 
p. 111. c. . . g^^gj,g^| average claim, he deducts the wages 

and victuals from the freight, and this, 
though the ship is supposed to have sailed 
from Portsmouth and to have put into 
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Ram^ate in distress. I submit tlmt no 
satisfactory reason can be given why the 
ship's provisions, which are part of the 
ship's stores, should be deducted from the 
freight ; — what, is expended of them, as I 
hay^ endeavoured to show^ ought to be 
deducted frpm th^ value of the ship*. * ^* "p- p- ^• 



If f hfe voyage be very long, and the freight 
in (iofisequence be consumed by the wages^ 
there is nq freight to contribute,— for v^^yx'^ 
having been saved by tbe sacrifice madet 
thef'Owner has received no benefit from it, 
Tliiis ^in Tcference to' the 'preccfdittg tttticfe 
t). 4^.) it would seem tW ^ case 'may 
occur, where the ship alone shall pay,, th^ 
general average, — that alone having been 
benefited by the sacrifice. 



This article ought not to be closed with- 
out noticing a case which haa sometimes 
occurred ; — as where a ship is wrecked off 
her port of destination,— and the cargo is 
saved and delivered to the consignees.*rr 
There can be no doubt that in such a case, 
the freight being in the goods, it ought to 
contribute to make good the expenses 



t\. 






,1 I 
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incurred in recovering the goods and restor* 
* ut sap. p. 86. ing them to the proprietors'. * 



* The learned and accurate Lord Kaimes selects jdiis 
as a fit case to iUustrate the equitable maxim of nemo 
debet locupletari aliend jacturd, — ^It was contended that 
in strict law, the proprietor of the goods was liable for 
the whole expense of salvage, the expense being wholly 
incurred in recovering his goods; — But in equity the case 
will stand thus :-rThe proprietor of the goods and the 
owner of the ship are connected by a common interest ; 
the recovering the goods from shipwreck was beneficial 
to both parties ;•— to the freighter^ because it put him 
agfdn in possession of his goods, and to the owner of the 
ship, because it gave him a claim for freight. The sal- 
vage accordingly was truly in rem versum both ; and for 
that reason ought to be paid by both in proportion to the 
« Kamiet' Pr. i^gnefit received*. 

Eq. B. 1. p. 1. 
c.iu.§2.art.9. 
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Article 4. Remarks on the Contributory 

Interest. 

From what has been said, it may be in- 
ferred, that the valuation in a policy of 
insurance ought not in any manner to affect 
the value for contribution ; — they in fact 
proceed upon very different data — the for- 
mer having a view to the indemnity of the 
assured, according to a fixed principle im- 
plied or agreed upon between him and the 
insurer,—- and the latter having a relation 
merely to the value at risk, — ^which deter- 
mines the proportion of benefit received. 

It has been seen, that the value of the 
cargo to contribute is either the cost on 
board at the port of loading, or the neat 
proceeds at the port of discharge ; — the 
value of the ship is the sum she was worth 
(as nearly as it can be ascertained,) when, 
or immediately before the average loss was 
incurred ; — and the value of the freight is 
the actual sum received by the ship-owner^ 
aftei; deducting the seamen's wages. 

Magenssays*, the value of the ship and *M8gew,p.6f- 
cargo to contribute,-^is that value which 

K 
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they would have produced neat, for ready 
money, had they both belonged to one 
person, and had no sacrifice been made. 

It is necessary to observe, that before the 
apportionment is made of the loss,^ — each 

rf/z^p.^rti. ^^ ^^^ interests, viz : — the cai^o*, the ship 
art. i.n. 114. ^j^j |.jjg freight, after the value is accurately 

ascertained, must be severally stript of all 
the charges attached to it. 

In regard to the adjustment, it may be 
noticed, that errors sometimes occur in re- 
covering a general average loss of the under- 
writers, in consequence perhaps of a want 
of facility in appropriating adjustments of 
this nature to a policy of insurance ; — or for 
want of bearing in mind that the valuation 
in the policy has no relation to the value 
for contribution. 

It is not necessary, and it only tends to 
mislead, to state the amount j^erc^n^. at the 
foot of an adjustment of a general average 
loss ; — though it appears from a great num- 
ber of old manuscript statements now before 
me, that this has been the custom for many 
years past, — and in some instances the 
amount payable by each interest is not 
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even jBentioned — but merely the sum per 
cent It is evident, that this rough mode 
of making the apportionment must have 
led to erroneous settlements on the poli- 
cies ; — for it is very seldom indeed that the 
amount per cent, on the statement is pre- 
cisely the per centage to be recovered on the 
policy*. 

» An example is selected from many others, of an 
erroneous settlement which was made at Lloyd's, (in the 
year 1792,) in consequence of a per centage being placed 
at the foot of the statement of claim for general ave- 
rage: — 

The amount of loss, to be made ^good by a general 
average contribution, — £ 207 : 9 : 9 . 

Appportionment as follows : — 

«« Ship, valued at jCldOO. 1 

" Cargo, . . . 1750. [ ^*^^°^ *^^ ^^^^"^ 

« Freight, (neat) 400. ) ^^ ^ ^ • ^ P^' ""°*-" 
The ship was insured at i£'2000. 
The cargo . . . atjg'2253. 

What the freight was insured at does not appear. 

The claim was settled on the policies at j£6 : : 4 per 
cent, as in the statement ; without any allusion to the 
difference between the value taken for general contribu- 
tion and the value in the policies. 

It is easy to conceive how this principle would operate, 
and what errors would be produced, if the amount on 
which the apportionment was made were decreased, or 
the value in the policies were much increased. In regard 
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The ancient laws and the foreign ordin- 
ances state, that if the ship escape from the 
peril for which the sacrifice was made, and 
get into a port of refuge, the average claim 
becomes due. The Danish Ordinance says, 
that the average is to be paid by the in- 
surers as often as it happens^ either once or 
oftener, although the ship be afterwards lost 
on the same voyage : — and this is conform- 
able to our present practice, in cases where 
expenses are incurred for the general benefit. 



Before this subject is closed it may be 
expected that something should be said of 
the liability of the underwriters to a claim 
for general average, when adjusted in a 
foreign country, and according to the laws 
of that country. 

It would be improper to decide, at once 
without inquiry that the underwriters are 

to this remark, — the attention of the reader should be 
chiefly directed to policies on goods on board ageneralship. 
When speidcing of erroneous settlements^ it may be 
necessary to observe, that sometimes the column of parti- 
cular charges on the cargo, contains those charges which 
should be paid by the underwriter, and those which should 
be borne by the proprietor* — Care should be taken to 
select these before a settlement is made on the pdicy. 



OF GENERAL AVERAGE. 69 

not liable in any case, because the insurance 

being effected here the claim must be made 

up conformably to our laws \ 1 1 is thought ' ^^Magent, 

by some, that if the adjustmentbemadeupat wetkett,p.«23. 

an intermediate port by, or under the super- 

intendance or by the order of, a court of 

competent jurisdiction, and the master is 

not permitted to proceed on his voyage 

until he conforms to such arrangement,— 

the insurers are liable ; — it being one of the 

risks to which they are exposed on foreign 

voyc^es, and which ought to be considered 

by them when they underwrite the policy. — 

If the master could be borne out by the 

facts, perhaps the case might be worthy 
attention ; — but it can scarcely be conceived 
that a court would interfere to compel the 
master to have the average claim adjusted — 
it is probable that this would oftener happen 
from the application of the master himself, 
or from his inattention in suffering what he 

. might have prevented. All that the con- 
stituted authorities could reasonably require 
of him would be, that he should re-pay the 
expenses incurred in a satisfactory manner 
to the parties ; and whether this were done 
by drawing bills on his owners, or by any 
other means, has nothing to do with the 
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adjustment of the claim ; which cannot be 
at all necessary or correct, or useful, in that 
stage of the voyage. 

But the case is diflferent when the claim 
is adjusted at a foreign port on the termina- 
tion of the voyage ; and it is perhaps by 
blending the two cases together, that a 
hasty judgment is formed of the insurers 
being in no case liable to the payment of an 
average claim as adjusted in a foreign 
country. — If during the voyj^e it has been, 
necessary to make a jettison of the cargo, to 
cut from anchors, &c. for the general safety, 
it is one of the duties of the master, to see 
that the loss is replaced by a general contri- 
bution ; and iii case of jettison his liability 
to account for the property intrusted to his 
charge, may often oblige him as an act of 
self-defence to have the claim adjusted > 
where the voys^e ends. It is for the courts 
of law to determine whether in such a case 
the underwriters are liable to the apportion, 
ment as adjusted according to the foreign 
laws; or whether the statement should be 
taken to pieces and re-made up here*. 

* See the jadgment of the Court of King's Bench on 
this subject (fit supra, p. 40. note.) 
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On the general principle, the judici- 
ous Lord Kaimes has observed', — that •Kaimes' 

Pr.Eq.B,3. 

" to award execution upon a foreign de- cs. §5. 
cree, without admitting any objection 
against it would be, for ought the court can 
know, to support and promote injustice/* 
" Courts were instituted to repress, not to 
enforce wrong, and the judge who enforces 
any unlawful paction becomes accessory to 
the wrong/* " In our decisions upon 
foreign prescriptions it is commonly the 
point disputed, — ^whether such or those of 
our own country ought to be the rule. This 
never ought to be a dispute, for every case 
that comes under our own laws must be de- 
cided by that law, and not by the law of 
any other country/' 



( 7^ ) 



CHAPTER II. 

OF PARTICULAR AVERAGE, 

OR 

PARTIAL LOSS 

ON GOODS. 



It has been endeavoured to be shown, that 
the term " average** is not applicable to any 
other species of claim, than that for a sacti^ 
Jiee made when the ship is in imminent 
danger, or for expenses incurred for the ge- 
neral benefit. And which claim is to be 
divided by a given ratio or a mean propor- 
tion, and to be borne by all the parties 
concerned in the adventure, and who were 
proportionably benefited thereby. 

The foreign ordinances and writers use 
the term " particular average loss,'* or " sim- 
ple average," merely in opposition to a ge- 
neral, — or " gross average loss \* contenting 
themselves with assigning as a reason for 
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this distinction, — that the , one species of 
loss is to be borne generally^ by all the par- 
ties concerned, and the other particularly 
by one of them. But they do not define 
how the word " average'* can be applicable 
to any particular species of loss*. 

The meaning of the term " particular a ve- 
rage'* as used by us, is a partial loss of the ship, 
caigo or freight of any kind whatsoever, and 
arising from any cause. (Except from ship- 
wreck — which is called " a salvage loss/') — 
The term therefore includes,— ^r5#, — a total 
loss of a part of the thing insured ; and second- 
ly^ — a pecuniary loss to the proprietor of it, 
arising from the effects of sea-damage. 

If we retain the term, which from its 
apparent usefulness, as a distinctive appel- 
lation, we may perhaps be justified in doing; 
it should be expressly confined to the latter 
kind of loss, or rather to the mode of adjust- 

. The learned judge of the Admiralty Court says*,— ^J ^^'^l"^' 
^ Sin^^le or partieuiar average is not a very acc^irate 
eipression ; for it means damage incurred by or for one 
part pf the concern which that part must bear alone ; so 
that in fact it is no average at aU, but still the expres- 
sion is sufficiently understood and received into familiar 
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ment. There can be no objection to the 

expression, though confessedly anomalous, 

if we give to it a determinate signification. 

Still the word " average," as used at the 

foot of our policies, will need some revision, 

if at any time the wording of the instrument 

L™e ATemo- itsclf should uudcrgo an alteration \ 

randum, J shall usc the term " particular average* 

in this Essay, to signify the mode of adjust- 
ing a loss on goods arising from the article 
being deteriorated in value, in consequence 
of its being sea-damaged; — and the term 
" partial loss" to signify a total loss of part 
of the thing insured. 

There are two modes of adj usting a loss on 
goods sea-damaged,— these are as follow : — 
First, — By deducting the neat proceeds of 
sale of the damaged goods from the amount 
of the interest ; which is either the value 
« Vide Part m. in the policy*, or the invoice covered with 

oa Valuations, , r^ ,, t» 

the premium, &c. Secondly, — By a com- 
parison of the amount of the sales of the 
damaged, with 2Lproformd accouht of sales 
of the same article, if it had arrived in a 
sound state. The first mode of adjustment 
is in point of fact '^ a salvage loss /'-—the 
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second is that which it is proposed shall 
continue to bear the appellation of " a 
particular average.^* 



The foreign writers aflford us very little 
information on the subject before us ; and 
the books on the law of insurance in this 
country give us no idea that can be acted 
on, of the mode of ascertaining the amount 
of loss, or the claim on the underwriter, — 
i. e. theprinciples of adjustment. For almost 
the whole of our information on the stating 
of averages we are indebted to Magens ; 
who has gone a very considerable length 
into the different modes of adjusting claims, 
and has thrown more light on that subject 
than all the other writers on insurance up 
to the present day. Probably the paucity 
of information in our modern books, which 
profess to treat only of the law of insurance, 
arises from its appearing to the learned au- 
thors to be not within their province to 
descend to matters of calculation. 
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Sect. I. 

OF A PARTIAL LOSS, COMMONLY CALLED 

A SALVAGE LOSS. 

A salvage loss, (from which this mode of 
adjustment is derived,) — is that kind of loss 
which it is presumed would, but for certain 
services rendered and exertions made, have 
become a total loss. The charges incurred 
are called " salvage charges*," — the pro- 



*' The most prominent among salvage charges, in case . 
of shipwreck in foreign countries is, the seamen* s wages; 
for which they (the seamen) have been considered at 
having a Ikn on the proceeds of sale of the hull of the ' 
ship and her materials ; and if the amount of these is 
not sufficient, the deficiency is made up from the pro- 
1 Weskett, ceeds of the caigo^ There is no foundation for this in 
^'vtBu 60 the law of En^and. *^ Freight isthe mother of wages*" 
note. *~if freight is not earned wages are not due ; and the 

, freight can only be earned by the contract being ful- 

filled ; i. e. by the master delivering the cargo, or causing 
it to be delivered, at the port of discharge. The error 
noticed above, may have arisen from the generally re- 
ceived, and correct idea, of the seamen's wages being 
» 2Roh.Adm, secured to them on the bottom of the ship^ ; but bv 

Opu n 23*7 

this is only meant— that on the ship's arrival, t. e. on the 
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perty saved is " the. salvage/*-r-and the 
diflference between theamount of the salvage 



voyage being performed, — if the owner be insolvent, the 
wages of the seamen are secured to them on the ship, and 
they may therefore attach it, and sae in the Admiralty 
Court for the amount of their claim. 

But when it is said, that in case of shipwreck the 
seamen ace not entitled to their wages as a matter of , «^ . «^ ^ 

° » 12 Ann St. 2. 

right, u e, that they have no lien on the salvage for c. 18. made 

them, — it must be far from the wish of every friend to J^q^^. and 
the success of maritime adventure, that the seamen should 36 Ceo. IL 
not veceive a remuneration for their trouble and the risk ^^t. in. 
to which they may expose themselves, in saving and Leg.Oler. 
preserving the wrecked property i — there is no doubt Leg. Wisb, 
that they are fully entitled to an equitable consideration ^' ^^^j q , 
to the full extent of the sendees performed by them, and tit. 9. art. 6. 
this should be apportioned on the proceeds of the pro- j,*^ 3 ^^^ 4' 
pertf saved. Indeed, when the accident happens in the * ^y^ ^ 
British dominions, provision is made by statute^ that the 9. and Valin 
master, the officers, and the mariners shall be reason- JvT*"/)/ 
My jvratified for their trouble and risk. art. \v. 

The old marine laws*^, &c. perhaps from allowing artfxvi.'&c. 
freight according to the length of the voyage performed, Ord. France, 
(pro raid itineris peracH^J are favourable to the prin- tberepa, utrap. 
ciple of giving the seamen their wages to the time, out ^^"*„ 212 
of the proceeds of the sale of the vessel, in case of ship- &c. andauthon 

cited Imt huA. 

wreck ; and some add a reasonable sum to carry them l. Maosfield 
borne, if they assisted to the best of their power in L^""^!.*^* 

' •' '^ 889, who quote! 

smug the ship and cargo; otherwise, they were to hare the Contolato 
neither wages nor reward. But the narine laws of aOl /bVot^'^p. w^. 



78 OP PARTICULAL AVERAGE, 

(after deducting the charges,) and the ori- 
ginal value of the property, is called *' the 
salvage loss." 



countries agree, that if the ship and cargo be entirely 
lost the seamen shall lose their wages. And by the 
common law of England, ** if the freighter lose his cargo, 
* ^":^^* the mariner ought to lose his wages*." 

p. 1845. 

It is said, that '* upon general principles, the seamen 
are entitled to no wages if no freight is earned.'* — 
** The claim of ^he seamen on the ship seems not to ex- 
tend to a case, wherein, according to the principles of 
the law upon which their claim is founded, no wages 

•Abbott, are payable to them*." 

Part IV. c. 2. §6. ^ ■' 

« But the strongest argument for their not being entitled 

to wages in case of shipwreck is, the agreement between 
them and the master, by which they bind themselves 
not to demand, and agree that they will not consider 
themselves entitled to their wages, or any part thereof, 
until the arrival of the ship, and her discharge, at the 
port of destination. If however part or the whole of the 
cargo were saved, and by being carried on to the port of 
destination the freight were earned — the seamen should 
be paid their wages in proportion to the amount of the 
freight received, after deducting therefrom the charges 
of salvage and carriage of the goods to the port of dis- 
charge. 
' Cainpbeirs A cause was lately decided % from which it would 

p/l97. * seem that in case of shipwreck short of the port of des- 
tination ; a distinction is made between seamen being 
hired by the month and by the voifoge. I^ow it is well 
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In general, a salvage loss of goods is, 
when in consequence of shipwreck or the 
perils of the sea, the vessel is prevented 
from proceeding on her voyage, and the 
cargo, or the part that is saved, is obliged to 
be sold at a place short of the port of des- 
tination. In such cases, though the pro- 
perty be not abandoned to the underwriters, 
the principle of abandonment is assumed, 
and is in fact acted upon ; — the property 
saved does not indeed actually belong to 
the insurers, as where a regular abandon- 
ment is allowed, but it is to all intents and 
purposes treated as if it did, and all the 

known, as before mentioned 1) that in most cases seamen 'i^tsupn, 

- p. 40. 
are Iriied for the voyage bat paid by the month ; — and 

tills distinction should always be kept in yiew in matters 
of this nature. 

The Spanish seamen, who appear to be more inde- 
pendent than those of other nations, guard against any 
k)88 of wages from accidents of this nature ; for they will 
not qmt any of the ports in New Spain till a box of 
ikUars, (called thence, — " Coxa de Soldada,^) be put 
on board for the express purpose of paying them, (or 
lather, of their pajring themselves,) their wages in case 
of shipwreck. This is probably a vestige of ancient com- 
merce ; for when navigation was comparatively but little 
known, shipwrecks were much more frequent, and sea- 
men would make their own terms with their employers. 
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charges incurred are borne by them. The 
principle acted on is this ; — the under* 
writer pays a total loss, and takes the pro- 
ceeds of the goods. 

Both in the abstract and in practice, this 
mode of adjustment appears but ill calcu- 
lated to give the merchant his indemnity 
in case of loss on goods by their being sea- 
' damaged; — and accordingly, there is but 
one case that can justify a claim of this na^ 
ture being calculated on the basis of a sal- 
. v£^e loss. 

This case is as follows : — when a ship 
on her voyage puts into an intermediate 
port in distress, to refit, &c. and on un- 
loading the cargo it is discovered that some 
of the goods are damaged, which, to pre- 
vent further deterioration, are surveyed and 
sold on the spot. — In such a case, the claim 
must he adjusted as a salvage loss, and all 
the charges must be borne by the insurers; 
— for no particular average claim, (ac« 
»ut«p.p.74. cording to the above definitions) can be 
mfade up when the goods are sold at any 
other place than the port of destination. 
Here the damaged goods are really (not, as 
the term is often misapplied,) sold on account 
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of the underwriter*, he paying all the charges, 
and even the freight**, and the merchant is 

* It is customary, not only in foreign countries but in 
England^ for persons effecting sales of damaged goods, to 
state that they are sold " on account q/"" or " for the 
benefit of the underwriters ;" and this is often done with- 
out the parties even having the means of knowing that 
the property is insured. Such a practice ought not to be 
continued : — the correct expression in such cases is, " on 
account of the concerned." 

^ According to law and custom, no freight is due un- 
less the master shall have complied with his contract, as 
f xpiessed in the bill of lading, by delivering the goods 
to the consignee at the port of destination » ; — yet, if the * ^^^® P- ^^> "• 
goods were received by the merchant, (or, which is the 
same thing, by his agent authorised for that purpose,) 
si a port short of the destined one, either the full freight 
or freight pro ratd itmeris should be allowed^. In the * Abbott, p. iii. 

i. 1 5 1 n • t' c. 7. § 10. & 

case of damaged goods sold at an intermediate port, it auth. cited. 

being for the benefit of the merchant that they should 

be there soM, it may be assumed that they are delivered 

to his agent,— and it is for the interest of the parties that 

the fteight should be paid ;— (it being taken for granted 

ttttt it is always for their interest that the goods are 

sold ;)— 4nit this freight should not be in proportion to 

Ae pfanmity to, or the distance from, the port of di&- 

^Skugt ; — ^but the full freight, for that is what is sacri- 

fieei by the goods being sold at the intermediate port. 

P6tlilersays%— If the merchants shaU take out their y^^^'^i'/"'* 

fBocli during the voyage, (alluding to the custom of 11.121. 

Midmnts saiBBp with their goods*,) the whote of *utsup p n. 

II Con. del M. 
M G. 01. 
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indemnified as for a total loss ; — ex. gr. he 
receives the neat proceeds from the person 
who effects the sales, and the balance from 
the underwriter. 

the freight becomes due the same as if they had re- 
mained. 

This relates to goods which are merely deteriorated in 
value by sea-damage, or taken out by the merchant or his 
agent. If however there were a total loss of any part, the 
freight could be demanded on only what remained ; — the 
underwriter on the freight (if it were insured) pajring the 
amount of the deficiency. But if the goods were so 
much damaged as to be worthless, though they remained 
tit hulk^ it is conceived that the loss of freight must be 
borne by the proprietor of the goods ; — ^for as it is only 
in consequence of the assumption that the underwriter 
on the goods reaps an advantage from the sale, that he if 
called upon for the freight ; — and, as the practice at pre- 
sent stands, it would seem that there must be an actual 
loss of the article, or thing insured, before the under- 
writer on the freight is liable ; — so this case, from com- 
ing under neither of these heads, appears to be an un* 
avoidable mercantile risk which is not provided for. Bat 
it may perhaps be uiged, that in such a case, the master 
would have no right to leave the goods at the interme* 
diate port, but ought to carry them on to the port of 
discharge ; — this would not however relieve the mercbant; 
A case might occur, such for instance, as damaged 
coffee, where it would be dangerous to take the goods ob 
board again ; perhaps in such a case the loss may be 
considered as tantamount to a total loss of the article bj 
a peril of the sea,— -and th^i the underwriter on the 
freight would be liable. 
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It is only when the damaged goods are, 
from the necessity of the case, sold at a port 
short of that of the ship's destination*, that 
this is a correct or a legitimate mode of ad- 
justment ; — For when this method of cal- 
culation is applied to ascertain the claim for 
loss on damaged goods after the ship's 
arrival, it is, as will be fully shown here- 
after, exceedingly erroneous. 

Sect. II. 

OF A PARTIAL LOSS, COMMONLIT CALLED 
A PARTICULAR AVERAGE. 

The mode of ascertaining the amount of 
the claim on the insurers on goods, for loss 

* The present practice of Amsterdam as relatiye to 
Milyage losses, is agreeable to that stated above. In 
die rules established in the Department of Insurance 
in that city, (art. 35.) it is said ;— ** If owing to stress of 
weather, or other accident at sea, any merchandise, whe- 
ther soand or damaged^ be sold at the place of its re- 
demption, and not that of its destination^ all charges 
mthont distinction, as well as that proportion of freight 
allowed ibr the conveyance of such p^rt of the cargo as 
may be saved, should be deducted from the produce of 
the sale thereof, and the deficiency, as given by the neat 
maaxA of the invoice, will be due from the underwriter."* 
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by deterioration in consequence of sesuda- 
mage, has had the attention of many intelli- 
gent persons both in and out of Lloyd's. 
It is now agreed, that the only correct mode 
of adjusting a loss of this kind, where the 
ship has arrived at, or the goods have been 
brought to the port of destination, is by 
comparing the market price of the sound 
merchandise with the market price of the 
damaged ; and thus ascertaining the rela- 
tive depreciation in value sustained by the 
merchant from the sea-damage. In the pre- 
sent state of the practice, this needs only to 
be mentioned to be recognised as correct. It 
then follows, that the mode of adjusting such 
a claim on the principle of a salvage loss, can- 
not be a just one, because it has ho reference 
to the market price ; and, consequently, in 
almost every instance, it gives the assured 
either more or less than he is justly entitled 
to ; and the only security that he has against 
actual loss is in the case of a saving or a 
losing market. But the result to be de- 
sired, is that which will indemnify him in 
all cases against the depreciation in value of 
his goods by the damage sustained, and 
which may be acted upon in all cases as a 
general principle. It would, indeed^ be 
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easy to produce an instance of goods being 
damaged fifty per cenL^ or more, which, if 
adjusted as a salv£^e loss, would not only 
fi-ee the underwriters from all claim, but 
leave them gainers by the transaction, — on 
the assumption, (as in cases of this nature 
it is assumed,) that the damaged goods be- 
come their property*. * ^J*"^' 

But though the mode of adjustment in 
use has a reference to the market price, it 
is perfectly understood tfiat the underwriter 
has no concern with the fluctuation of the 
markets ; and therefore, whether they be 
high or low, it, is of no importance to him. 
The merchant makes use of them merely as 
scales to show the relative depreciation in 
value of the damaged goods ;— -for (to carry 
the«simile further,) if sound merchandise of 
the. same quality were put in one scale, and 
the damaged merchandise in the other, and 
the sound weighed one hundred pounds, 
and the damaged but fifty pounds, it wotild 
be shown that the. goods had lost fifty pet 
eefU. of their original value ; — and by this 
means the proportion of deterioration would 
be accurately ascertained. 

This may serve to elucidate the present 



I 
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practice, and to show the principle on which 
all particular averages are, or ought to be 
adjusted. — And, in point of fact, there is no 
dijBference of opinion on this, as a general 
proposition; — the difference arises on the 
question of the charges being deducted from 
the sound and damaged sales, — the assured 
contending, that hp has a right to deduct 
the freight, duties, and landing charges from 
the sound and the damaged sales, before he 
ascertains the depreciation in value ; —and 
the insurer holding, that he has no concern 
with these charges; — he guarantying the 
assured against any depreciation in value 
that the goods may sustain, and nothing 
more : — i. e. not having insured the freight 
and duties, he ought not to be called on for 
a loss of any part of them ; — and, more par- 
ticularly, as by the operation of deducting 
them from the sales^ he is involved in the 
rise and fall of the markets. Certainly, the 
assured is correct in asserting, that unless 
his terms be complied with, he must be a 
loser by the arrival of the damaged goods ; — 
but it might be answered, — that even if they 
were, few cases would occur where he- 
»jiaeinf.§ui. would get his precise indemnity \ 



f 
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Previously to entering into an examina- 
tion of this principle, it may be proper to 
give a brief history of the subject before us. 



The principle of adjusting a particular 
average as a salvage loss^ would appear from 
the simplicity of the operation to have been 
the original mode adopted by the merchant 
in stating his claim on the underwriter ;— 
thus we know, that in those countries where 
commerce, and consequently civilization, 
are of late date, and among all persons who 
have not well studied the principles of in- 
surance, this mode of adjustment is still 
Improved and acted upon. But as both the 
merchant and the underwriter became in- 
terested in the question whether this was 
the correct method on the one hand of ob- 
taining, and on the other of granting an in- 
demnity, it could not be expected that this 
erroneous mode of adjustment would hold 
its ground ; but that other means, approx,i« 
mating nearer towards the true principles of 
insurance, would be discovered and adopt- 
ed :— for the merchant would find, that if 
his goods came to a gainii^ market he 



\ 
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could not be indemnified against the damage 
they received without a reference to the/ 
market price of the sound ; — and the under- 
writer would learn, that by this mode he 
not only paid for the damage done to the 
goods, but also gave the merchant a saving 
price for them when they arrived at a losing 
market. 

When the Hanse-towns and the Low- 
countries were the emporium of the com- 
merce of Europe, and their merchants the 
acutest and best informed of any then in 
the world, these considerations could not 
fail to occur to them, — and accordingly, 
there is reason to think that the principle 
of adjustment by a reference to the market 
price of the sound goods originated either io 
Hamburgh'' or in Amjsterdam ; and though 



^ Af it must not be imagined that I have stated any 
thing contradictoiy to the fuct for the purpose of sup- 
povtiag an' hypothesis, the reader is^ referred to p* 90, 
%)i€tfe i^ will be found that a particolar average was ad> 
joilted at Hamburgh in 1719> by a dispacheur of eminenee 
on the above principle;-— though the ordinance of Ham- 
> Ord. Hamb. bnigh of twelve years' posterior date, enacts ^ ** tliat when 
any part of goods valued in a policy shall be found da- 
maged, they shall be separated from those not damaged. 



tit. 13. art. 14. 



^ 
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we have very little satisfactory information 
on this subject, these ordinances avow the 
principle of the merchant being his own 
underwriter for the profit accruing oftthe 
goods. 

^ The principle of adjustment either as a 
salvage loss, or on the comparison of the neat 
proceeds of the sound and damaged goods^ 
appears to have been the generally received 
doctrine in this country till about thirty 
years ago. Magens, in bis essay on in- 
surance^ is decidedly favourable to the 
latter mode, though the adjustment on the 
gross produce was agitated in his time ;— 
but from being a merchant himself he was 
well able to judge that the assured could 
not be fully indemnified by this mode.. 
Wesket is also favourable to the adjust- 
ment on the neat proceeds, but his reason- 
ing is inconclusive, and appears to be 
founded on erroneous data\ ♦^JlS^I'**^ 



p. 24. 



and sold publicly by themselves whether laany or few, 
and the dispacheur of averages shall regulate the danoiage 
conformable to the valuation made in the policy without 
legarding what the goods not damaged would produce.'* 
Was it intended that this, shoidd bold only In case of a 
tallied policy ? 

II 
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I find (from manuscript statements,) that 
in 1784, the principle of adjustment on the 
gross produce, as the basis of calculation, 
was then coming into use in Lloyd^s; 
though it was not generally acted upon 
there until about twenty years after, when 
it was recognised by the courts of law. 
But it is by no means a new doctrine, — ^for 
a particular average (on linens, from Ham-^ 
burgh toLisbon) was calculated atHamburgfa 
on thatprinciple,6olongagoastheyear 1719, 
by Jurgen Grevfe, a dispacheur of celebrity 
**'^' ' in that city'. And in 172 1 we have a state- 
ment of a particular average made up also 
at Hamburgh, wherein the gross produce 

*8ifmsr.p.309. ig the basis of contribution*. This average 

is however adjusted on an erroneeus prin- 

ir«* "^' ^ "'* <^ipl^' 5 for the assured claimed the difference 

between what the goods would have pro- 
duced if they had arrived sound, and what 
they did produce being damaged, to which 
were added the extra charges. It is worthy 
of notice that in 1750 a claim for a particular 
average was adjusted on the gross produce, 
adding the extra charges to the amount of 

* \^^^^ the loss, as is now the custom of Lloyd's*. 

The Amsterdam ordinance (1744) fully 
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recognises the principle' ; — the words are ; ^^^ '35^"'* 
— " The average or damage on goods that 
happened during the voyage by outward mis- 
fortune shall be repartitioned on the gross 
capital that the goods being sound would ' 
have amounted to at the place of their des- 
tination/' On this Magens (who, it has been 
noticed, opposed the adjustment on the ba- 
sis of gross produce) takes occasion to re- 
mark — " that whenever the goods come to 
a gaining market no doubt can be made 
that the damages should be repartitioned 
on the neat produce, and the insured bear 
his part for what did not pay a premium; 
and,'* he adds, " when they conie to a 
losing market, the repartition should be 
at what he valued them at in his policy'/' ' 1 Mag. pp. 3d. 

^ •^ 209. 

In 1761 it was finally determined, that in 
all adjustments of loss on goods sea-damaged, 
reference mu9t be had to the mjgrkets to de- 
termine the proportion of injury which the 
goods have sustained. 

The cause of Lewis v. Rucker' (in the * 2 Burrow's 

jg€Fm Rep* 

Court of King's Bench) settled this im- ii67. 
portant point. It was cpiitended on the 
trial, that the assured ought to have made 
good to him the difference betweea the 



/ 
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value in the policy and the price the da- 
maged goods sold for, {i. e. what is com- 
monly called " a salvage loss'*). The 
underwriters, on the contrary, offered to 
' call witnesses to prove the general usage 
of estimating the quantum of damage to be 
by a reference to the market price of the 
• damaged and sound goods. For the only 

« 

question was,—-" by what measure or rule 
the damage ought to be estimated.'- 

On attentively perusing the luminous 
and excellently well-digested " resolution" 
of the court delivered by Lord Mansfield, 
on a motion for a new trial, — the impress 
sion is, that the gross produce (though the 
questix>n was not agitated at the time,) was 
then virtually determined to be the true 
rule of calculation ; because it does in fact 
settle alt the great points since contended 
for. 
'J ^^^iX"^ The cause of Johnson v. Shedden\ * which 

Rep. p. 581. • 

* There is an error of the press in Mr. Sergeant Mar- 
• 2 Manb. shalPs quotation^ of Mr. Jastioe Lawrence's opinion of 

the court in Johnson v. Shedden, which though it may 
seem but of trifling consequence, needs correction, as it 
might confuse any person unacquainted with the principle 
<^ adjustment in question :**^He (the judge) is there 
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three times engaged the attention of the 
Court of King's Bench, at length put this 
question to rest. The judgment was de- 
layed in consequence of a diflference of opi- 
nion while Lord Kenyon presided in the 
court ; and the present lord chief justice 
forbore to give an opinion, he having been 
one of the counsel for the underwriters on 
the trial ; — the court was therefore composed 
of the puisne judges, — Grose, Lawrence, 
and Le Blanc. 

It may appear surprising, that though the 
mode of calculating a particular average by 
a reference to the n^arkets, had been known 
in Europe nearly a century when this judg- 
n^ent was given by the court of Kill's 
Bench, the important point, — ^whether the 
gross produce^ or the neat proceeds, should 
be considei^ the basis of calculation, was 
not detenniAed till that day. 
, Thi» cause, known in Lloyd's by the ap- 
pellation of " the Brimstone cause,*' (from 

to say, ** if the purchaser were notUaUe to tha duties, and 
charges, we would give as much more as the amount of 
those charges comes to.*^ Thus making it appear as if it 
were meaut— lA« court would give«-the word shoitfd 
he he. 



/ 
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the nature of part of the merchandise in- 
sured,) was tried on its merits, and a juror 
was agreed to be withdrawn, that the amount 
of the damages might be ascertained. In 
consequence of this the claim was made up 
for adjustment on the ground of the neat 
proceeds. But on a motion for a new trial, 
the court after two ai^uments, determined 
that the foundation of the calculation was 
erroneous, (as had been previously shown 
by a gentleman of high and deserved emin- 
ence in the commercial world *,) and that 
the true mode of calculating a partial loss on 
goods sea^amaged, and ascertaining the 
extent of the underwriter's liability, is by a 
comparison between the grass produce of the 
sound and damaged goods. The judgment 
of the court was given at great length, and 
the reasoning is sound and conclusive. 

It is not my intention to lengthen out 
this Essay by giving an abstract of the able 
and clear reports of these two adjudged 
cases, — the perusal of them will well repay 
the reader's attention. 

In Michaelmas Term, 1802, the court 

^ The late Edward Vaux^ Esq. 



f 
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of Common Pleas apf)roved the rule laid 
down by the court of King's Bench \ The 'j^^'^' 
adjustment of a partial loss on goods sea- 
damaged, by a comparison between the gross 
produce of the sound and the damaged sales, 
may therefore now be considered the law of 
England. 

It should always be borne in mind, that 
h is to the laudable and persevering efforts 
of Mr. Shedden^ the defendant, in the before 
mentioned cause, that the commercial world 
is indebted for the settlement of this very 
important question. 

On the 4th August, 1802, a general meet- 
ing was held of the subscribers to Lloyd's, 
by which a Committee of ten gentlemen 
was appointed, for the purpose of taking 
into its consideration the impositions which 
(particularly during peace,)* the underwri- 

* It may be proper to notice, that though the breaking 
out of the war prevented this Committee from being as 
Qsefol as they wished to have been, yet it is probable that 
die sabscribers were indebted to them for the adoption of 
t role, which was found very salutary in its effects : — 
that of demanding, in case of claims for partial loss by 
sea-damage in foreign countries, (particularly in the Me- * 

diterranean) a certificate of survey signed by two resident 
British merchants ; a clause to this effect was inserted in 
die policy, and was called << Mr. Angerstein's Clause." 
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ters were subject to " in the making up of 
averages/* and to propose a remedy for the 
same. On the 28th February, in the fol- 
lowing year, the subscribers were informed, 
that the Committee had not then come to 
any decision on the subject, — I have reason 
to know that they were very anxious to 
promote the object of their appointment, 
but the war breaking out again probably 
prevented any thing definitive being done». 



Having thus gone through the history of 
the modes of adjusting particular averages, 
I am obliged to remark, with some r^et, 
that though the question is probably put to 
rest in the courts of law, there is reason to 
think, (perhaps from the grounds of the 
above decisions not being so well known as 
they ought to be,) that some dissatisfaction 
still prevails in the commercial world. To 
obviate this, if it be possible, or at least to 
endeavour to put the subject in so clear a 
point of view that it may be known in 
what the diflference of opinion consists, 

• The writer takes the 1 Liberty to suggest to the Com- 
mittee of Lloyd's, the propriety of recommending to th« 
particular attention of their agents, the impositions prac- 
tised in colonial and foreign ports in regard to aveiages* 
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will be the object of the remainder of this 
chapter. 



The intention and end of insurance is, 
" to indemnify the assured.*^ In what does 
this indemnity consist? — It has been an- 
swered, by quoting only part of a sentence 
of Lord Mansfield \ without regarding the \2Bur./ec;>. 

' o o ut sup. 

context, — in " putting the merchant in the 
same condition which he would have 
been in if the goods had arrived free from 
damage.*' — Now, it is evident, that if this 
were to be strictly insisted on, the gross pro^ 
ceeds could not be the proper mode of ad- 
justment ; — nor would any other mode with 
which we are acquainted suit all the cases 
that might occur — for if we try it on the 
neat proceeds, the merchant would only on 
a saving market* be put " in the same con- Irf 3^ e°x.\!"' 
ditioti which he would have been in if the 
goods had arrived free from damage/' . 
While on a losing market he would actually 
make a profit of the underwriter". But this ' ^'1® '"^ § »"• 

* , art. 3, ex. 2. 

latter mode of adjustment was evidently 
not in the contemplation of the court when 
his lordship delivered its judgment. For 

o 
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he says, — " the underwriter has nothing to 
do with the rise or fall of the market,— 
nor with the price of the thing." — But 
the adjustment on the neat proceeds does 
involve the underwriter in both these con- 
siderations. 

From the above decisions, and from what 
can be collected of the general opinion of 
well-informed men, the object of the policy 
is, to insure the merchant against any injury 
which his goods may sustain from depredor 
tion in value j by their being sea-^magedf^^ 
and nothing more. — ^That this object may 
be fully attained in all cases by the adjust- 
ment on a comparison between the gross 
produce of the sound and damaged goods, 
will be shown in the course of the following 
section ;-— and further,— that this mode is 
the only one which secures to the merchant 
his rights, without infringing on those of 
the underwriter. 
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3ECT. III. 
OP THE VARIOUS MODES OF ADJUSTMENT. 

In the examination of the subjects treated 
of in this section^ I have conceived that no 
mode would lead to the desired result, so 
soon or so correctly, as that of a direct ana- 
lytical investigation ; and if in the pursuance 
of this plan it be thought necessary to apo- 
logise to my experienced readers, it is hoped 
that the attempt to reconcile opposite in- 
terests, and thus to promote an union of 
opinion on matters of some consequence, 
will be considered a sufficient excuse. 



There are four modes of adjusting a partial 
loss on goods deteriorated by sea^damage, 
each of which has had its advocates ;— -these 
modes are as follow :— 

1. As a SALVAGE LOSS. 



I 
/ 
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2. On the difference between the sound 
and damaged sales, without a reference 
to the cost. 

3. On a comparison between the neat 
PROCEEDS of sale of the sound and da- 
maged goods. 

4. On a comparison between the gross 
PRODUCE of the same. 

I shall treat of these in the above order, 
and of some other subjects connected with 
this section. 



In the following calculations let these 
" data be assumed, — except where alteratiom 
are necessary for the better elucidation of the 
argument^ viz : — 

Interest^ — c£^00 ; — being the amount of the 
invoice, covered with the premium of 
insurance, &c. 

Deterioration^ — one-half. 

Charges^ — o£^100; — being the amount of 
freight and duties. 

Loss^ — On a losing market ") fso per cent, on 

tbe amoQiil of 



Profit^ — On a gaining market J the interest. 



} 
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Article 1 . On the Adjustment of a Partial 
Lass hy Deterioration^ on the Principle of 

a SALVAGE LOSS. 

An adjustment on this principle cannot 
be correct, because it does not act uniform- 
ly ; but is made to depend entirely on the 
markets^ which regulate the claim on the 
underwriter, and in the fluctuations of 
which he is involved with the merchant : 
and, moreover, in consequence of no com- 
parison being made between the market 
price of the sound and damaged goods^, the 
merchant is deprived in some cases of any 
redress whatever, though his loss may be 
considerable from the deterioration of the 
goods. 

* FIRST EXAMPLE. 

On a saving Market. 

Amount of interest ^500 

Dednct gross produce of the da- 
maged sales ........ i^300 

Less charges 100 

Loss, j^aoo 



^ In statements jdf particular averages adjusted' as a 
salvage loss, it has been customary for the mercnant 
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The goods are damaged one-hcUf^ viz : — 
^250 ; but the claim is for ^£300 — which 
is ^50 more than the amount of the injury 
the goods have sustained from depreciation 
in value ; which £'50 is precisely the pro- 
portion of charges {%. e. freight and duties,) 
on the value of the goods, lost by the dete- 
rioration : — ex. gr» 

To amount of inyoice, premium, &c ^500 

To amount of freight and duties 100 



^6oa 



By amount received from damaged 
Saks . ;e300 

By amount of claim on the under- 
writers if 300 

vt2r:«-For deterioration 250 

For half the freight and duties; the 
goods being damaged one-half . • 5C^ 

iSeoo 



abroad to charge his commission on the damaged sales. 
The practice of Lloyd's is to allow this, only when the 
goods are consigned for sale, and consequently where the 
merchant acts as an agent. When the property is his 
own he does no more than he is bound to do ; — ^he sends 
the fi;oods to auction, and receives the proceeds of the 
auctioneer, and calls on the underwriter for his loss— this 
is the whole process, and there the matter ends. On this 
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SECOND EXAMPLE. 

On a losing Market. 

Amount of interest • • ^500 

Deduct gross produce of the dmnaged 

sales • • • • 175 

Less charges ...•.«•.•• 100 

75 

Ufis. ^£"^25 

Here the insurer makes good to the assured 
the whole of his loss ;— for the underwriter 
pays the balance of the account : ex. gr. 

To amount of inyoice, premiumi freight, du- 
ties, ke* nt supia>— ^000 

By amount of damaged sales . • . • 175 
By claim on the underwriters ^425 

viz.'— For deterioration . . . « 250 

Half the freight and duties . . 50 

Half the loss of markets • . . 125 

425 

jfeoo 



This exampjie serve^: as one reason why a 
preference ii^ given s^i^ foreign countries to 

subject see a quotation from Valines Commentaiy on 

Ae Oidinance of the Marine <rf Louis XIV. * Vtiafia, 

p. 106. 
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• 

this mode of adjustment. It is particularly 
prevalent in the United States, and if we 
had not good reason to know that few even 
of the best informed merchants there are 
unacquainted with any other mode, we 
might be uncharitable enough to imagine 
this a sufficient reason for the numerous 
claims made of late years from those coun- 
tries, when the markets have been over- 
stocked with British manufactures ; — ^for it 
has been seen, that on a saving market the 
merchant is fully indemnified, — i. e. he is 
put " in the same condition which he would 
have been in if the goods had arrived free 
* Vide supra, f,.Qjj^ damage ' ;*' — and on a losing market 

he is not only indemnified against the de- 
preciation in value, and the loss of the 
freight and duties, — but he is put in the 
same condition as if his goods had ar- 
rived at a saving market. 

Thus far by this mode of adjustment, the 
foreign merchant sc^es himself against, — 
^r*^,— any loss arising from th^ damage done 
to his goods ; — secondly^ — from the loss oc- 
casioned by the payment of the full fipeight 
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and duties on the damaged goods ; — and 
lastly^ — from the loss of the market. And 
thus a full and complete abandonment of 
the damaged goods to the underwriter is 
assumed and acted upon. It would be well 
however if the parties were to recollect the 
excellent observation of that most sagacious 
commentator, — Valin\ " The insurer is not ' Vai. Co». 
always in the place of the assured ; he is 
only guarantee to him for the damage that 
may happen to the thing insured/* 

THIRD EXAMPLE. 

On a profitable Market. 

Case 1. On the preceding datum of 50 per cent, profit. 

Amount of interest ^500 

Deduct gross produce of the damaged 

sale , . 425 

Less charges 100 

325 

Loss. dSlTb 



In this case, the assured falls short of his 
true indemnity £7^ — ^because no compari- 
son is made between the market price of the 
sound and damaged goods,— and where goods 
are deteriorated in value by sea-damage, 

p 
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no measure can be taken from the prime 
cost to ascertain the quantity of such 
1 sBnr.K^p. damage'/' 

p. 117(K O 

Case 2. Let the profit be increased to 120 per cewt.9 

then: — 

Amount of interest ........ jfi'SOO 

' Gross produce of damaged sales . . . 600 ' 

Deduct the charges 100 

^600 



Thus, — though the goods are §till damaged 
one-half, the assured has no claim on the in- 
surer ; for the neat proceeds of sales of the 
damaged goods are the amount of the prime 
cost. 

If we extend the comparison, and assume 
the profit to be greater than 12Q per cent, 
then, (as on this principle the goods are 
supposed to belong to the underwriter,) 
instead of the assured having a claim on 
the insurer for £250, to which sum he is 
justly entitled (the goods being deteriorated 
to that extent) he, — the insurer, would re- 
ceive a profit from the assured. 

It will be readily inferred that this is an 
exceedingly erroneous mode of adjusting 
partial losses ; and that so far from admitting 
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of general apjplication, it will not be correct 
even in any one instance, — i. e. if the deli* 
nition of indemnity before given be allowed \ ' ^* "**• p* ^• 

As it is the object of all mercantile spe- 
culation that goods should go to a profitable 
market, it appears surprising that this nibde, 
which in such a case can never give the 
merchant his indemnity, should so long 
have had the preference to all others. 

The reason for continuing the use of 
it, in preference to a comparison between 
the value of the sound and damaged 
goods, is said to be ; — ^because there are no 
means of determining the market price of 
manufactured goods^ or in fact, that there is 
no market price. But this will admit of 
doubt ; — for instance, — manufactured goods 
are sold in our colonies, and in foreign coun- 
tries, across^ the Atlantic, at an advance on 
the invoice cost : — if therefore a trust-wor- 
thy certificatie could be obtained in these 
cases, why should we not place the same 
confidence in it, ad we do in a certificatis 
of the sound value of colonial produce ? 
If sucHa plan were to be adopted the mode 
of adjustment would not be diflScult*. ^ vwe Appen. 

•* dlX II. 
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It has been objected to this, — that the 
value of some articles, such, for instance, 
as printed calicoes, depends on the fashion* 
of the day, and according to that, the ad- 
vance would be high or low, and therefore 
the underwriter would be affected by it ;— 
but this objection has no foundation ; (as 
will be seen in the note,) for the underwriter 
has no more to do with the advance than he 
has with the price. 

Article 2. On the Adjustment of a Partial 
Loss hy Deterioration^ on merely the dif- 
ference between the Sound and Dam^aged 
Sales. 

If the adjustment be made merely on a 
comparson between the market-price of the 
sound and damaged goods, without a refer- 
ence to the prime cost, it appears to me to 
be clear, that it can hold good only in the 
single case, where the value of the sound 
produce is precisely the same as the amount 
of the prime cost. 

It has however been contended by the 
'pjSm!*"' assured', that where the goods have come 

to a profitable market^ he is entitled to the 



OR PARTIAL LOSS. 109 

difference between the price for which the 
damaged and undamaged goods have been 
sold at the port of delivery,— 'for so much 
has he lost. And on the other hand, — ^the 
insurer contends that where the goods have 
come to a losing market^ he ought to be 
called upon to make good onltf the differ- 
ence between the value of the sound and 
damaged goods ; — for so much it is said, 
and no more has the assured lost. 

The answer to both these assumptions 
might be, in the words of Lord Mansfield, 
before quoted*, — " the underwriter has no- * Vide wp. 

^ . p. 98. 

thing to do with the price,*' — the market 
being only used as scales to weigh the ex- 
tent of the damage*. The comparison be- « vidcsup. 
tween the price of the sound and damaged P' ^' 
goods is instituted only to ascertain the 
qtumtum of damage which the goods have 
sustained, i. e. the relative depreciation. 

The principle contended for by the as- 
sured has been noticed by Magens, — who 
savs' ; — " the insured on a gaining market * *«?*«^*"*> 

•^ ' . p. 38. &ut«ig. 

jshould bear his part for what did not pay a p- ®^- 
premium.** And it is allowed on all hands, 
that the assured ought not to call on the 
insurer for a loss on a larger sum than that 



110 OF PARTICULAR AVERAGE, 

on which the latter has received a pre* 
inium. 

Perhaps the principle for which the insuter 
contends, may have arisen in some measure 
from the customary mode (in my opinion 
not the best,) of stating a particular ave- 
rage ; — which, instead of estimating, by a 
comparison of the proceeds, how much the 
goods are depreciated in value, is done by 
making a statement in the rule of propor-* 
tion, — ex. gr. If £600 (the sound value) 
lose <£l25, then £600 (the cost) will lose 
£ 1 60. Thus making it appear that the loss 
to the assured is only <£'125, — instead of 
showing that the goods are depreciated in 
value one-fourth, or 25 per cent,', which 
amounts to £l60. But this point will 

• liiete ai^e thi^ m^dkof stating* a'PaiUciiIar AVe^ 
rage^ wbich are bs follow : — 
FiVf^;— (as above.) 

If <^500 lose ^125 : then ^600 wiU lose ^150. 

Second : — 
As ^5d6"(the sdundj is to ^75 (t^'e damaged) M 

is jtmt (cost) to j^: M^ 
FiMl'tl^'ihTbM«'cost-dMa 4^0' 



1 » 



Amount of loss j^l56 
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now scsgx:ely admit of dispute,— for it would 
appear to be completely settled, that if the 
goods be dams^ed, i. e. depreciated in value, 
on&-fourth, &c. the underwriter must pay 
oae*fourth, &c. of the cost or value in the 

policy'. •^B«r^«... 

Probably, however, this mode of adjust- 
ment may have arisen from the idea, that the 
a$9ured has a right to call on the insurer in 
^be one case ; and the insurer has a right to 
demand of the assured in the other,— that 
Abe damaged goods shall be replaced with 
Mtund. 

Now itv appears clear, that if this were to 
h^;admitted as the principile of indemnity, 
it,wQuld do away at once allsettled.practice, 
^dfOpen a door to litigation on every partial 
^s of this nature that might. occur. 

Third ;— 

Cost • ^^PO 



Di^^ of sales of daipaagied £^^ 3^ 

Tiye latter mode is I think preferable to either of ^ 
others^ as senring better to elaoidi^te th^ . pri]||ciple on 
ivUiDh the claim iaf made. 
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Let US put the case, of a losing matkti 
where the underwriter offers to replace the 
damaged goods with sound, — ex. gr. The 
merchant effects insurance on a bale of cot- 
ton from the West Indies to London, valued 
at c£20, which is the cost, &c. It arrives 
damaged, and if sound it would have been 
worth only <^^ 15. The underwriter offers 
to replace it with a sound bale ; — but the 
merchant says, " no, the contract between 
us is, that the goods shall come safe to the 
port of delivery ; or if they do notj that I shall 
be indemnified to the amount of the prime 

2 BufX^^"' ^^^' ^^' — ^^ ^^ ^ contract between the in- 
p. 1172. surer and the assured, and not between 

merchant and merchant ; a bargain and sale 
is a mercantile transaction, and has no prin- 
ciple in common with the contract of in- 
surance. But further, if you mean by re- 
pkunng the goods, to put yourself in my 
situation, you must make your purchase at 
the same market that I did, you must enter 
into a similar contract of insurance with a 
third person, (whose solvency you must 
guaranty,) that the goods shall arrive safe. — 
You must in fact take upon yourself all tlje 
risks besides those in the contract between 
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US, and bring the goods on to the port of 
' discharge. —When you have done this, we 
shall be on a more equal footing." If the 
merchant were thus to reply to the under- 
writer's offer, he would at least have reason 
oa his side — though the reply might not be 
satisfactory to the underwriter. 

But finally, as no principle of adjustment 
can be correct unless it have a reference to 
the market price — so neither can any be so 
unless it have also a reference to the prime 
cost 

Article 3. On the Adjustment of a ParticuUar 
Average hy a Comparison between the nf eat 
PROCEEDS of the Sound and Damaged 
Sales. 

There are several very material objections 

to this mode of adjustment', none of which 

appear to have had the attention that ought 

. to have been given to them by the writers 

* A veiy ingenious Essay on the subject of the adjust- 
ment of particular averages on the two principles of the 
meat proceeds and the gross proceeds, was published a 
few years since at liverpool ; wherein the author satis- 
demonstratedf by a series of algebraical calcula- 
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on the practice of insurance. Magens and 
Weskett were favourable to it, but upon 
what principle I am at a loss to discover, 
for the rule is inconsistent with itself, if it 
profess merely to give the merchant his in- 
demnity, by putting him, " in the same 
condition which he would have been in if 
the goods had arrived free from damage/' 
Its operations are indeed so partial, that it 
does this only in the one solitary case of 
precisely a saving market. And the above* 
writers, who are often very acute and accu- 
rate on other subjects, must, when they 
went into calculations on this, have given 
up the matter as hopeless, if they expected 
by the result to reconcile the interests of 
the assured and the insurer, or to give either 
of them satisfaction. Magens was indeed 
aware of this, — ^for he acknowledges that 

tions, that the adjustment on the gross proceeds is the 
only mode that can be acted upon without invdving the 
insurer in a loss of markets and freight and duties. 

Two or three years previous to the perusal of tha^ 
Essay, the writer had entered on a course of calculations 
which led to a similar result — and the only difference 
was, that his were made on cotton from the United 
States ; whereas the calculations in the Essay alluded t%. 
are made on sugar from the West Indies. 
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the rule will riot admit of general applica- 
tion — and therefore proposes that the mode 
of calculation shall be varied with the state 
of the markets \ 'p.w^""**' 



FIRST EXAMPLE. 

On a saving Market. 

If the goods had arrived sounds they 

would have produced ^600 

:I>eductfreight and duties 100 

500 

Being damaged the goods did produce . . 300 

Deduct freight and duties 100 * 

200 

Depreciation 60 per cent. j gSOO 

In this example the goods are deteriorated 
only one-half, or 50 per cent. — which, on 
JE500, is £^50. — but the claim is 60 per 
cent, or <£300. — The additional £50 make 
the amount of half the freight and duties ; 
which half is lost by the goods being da- 
maged in that proportion. It will be per- 
ceived that the result of this adjustment is 
the same as that made on the erroneous 
principle of a salvage loss' ;— for in both "Z]i.'^:i 
cases the underwriter pays the balance of 
account. 
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SECOND EXAMPLE. 

Case 1 . On a losing Market. 

PrO'/ormd sales> if arrived sound . . ^€*350 

Deduct freiffbt tnd duties 100 

250 

Being damaged^ the goods did produce • ^175 

Deduct freight and duties 100 

75 



Depreciation 70 per cent ^175 



Case 3. On a gaining Market. 

PrO'/ormd sales, if arrived sound . • • j^850 

Deduct freight and duties 100 

750 

fieing damaged, the goods did produce • . 425 

Deduct freight and duties 100 

325 

Depreciation 56} per cent ^425 



This example shows, without any com- 
ment, that the underwriter is by this mode 
of adjustment involved in the rise and fail 
of the market : for in both cases the true 
depreciation is the same, viz :— one-half,-— 
and the fi;eight and duties are the same in 
both. 
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But that the principle will not admit of 
general application, may be shown by analy- 
sing the two cases ; — thus, we find, that on 
a losing market the merchant receives not 
only his /w// indemnity, but ,^50 more than 
he would have received if the goods had 
arrived sound, viz : — 

He receives from the damaged sales . ^176 

And from the ii|iderwriter» 70 per cent. 

bnjesOO S50 

625 

If the goods had arrived sound, the gross 

produce would have been 350 * 

Add loss on the one-half supposed not to 

have arrived 125 

475 

Thus, on a lonng market^ the merchant 
receives £60 more than the sum which 
would have put him in the same candiiion as 
if his goods had arrived sound. 

In the second case, because the market 
is a gaining one, the merchant does not re- 
ceive his full indemnity by <£l7> viz :— 
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If the goods had arrived sounds the grass pro* 

duce would have been j£dbO 

He receives from the damaged sales . . 42& 
— Of the underwriters &6} per cent on 
<3€*500 283 

708 

Add profit on the one-half supposed not to 

have arrived 125 

83S 

The sum deficient of the merchant's foil in- 
demnity j€17 

If we increase either the freight and duties, 
or the true depreciation^ the incorrectness of 
this mode of adjustment is the more strongly 
shown, viz : — 



THIRD EXAMPLE. 

Case 1 . On a losing Market, of 50 per cent, 
fas before J let the freight and dtUies be 

INCREASED TO £S50. 

Then, Pro^fwmA sales^ if arrived sound . jfi^OO 

• Deduct the freight and duties • . • • 250 

250 

Being damaged the goods did prodvce . . 250 
Deduct the freight and duties • • • . 250 

The loss is totals or 100 per cent. 
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Case 2. On a losing Market of 75 per cent, 
let the goods he deteHiorated two- 
thirds, and the freight and dtUies be, as 
in the last case, £950. 

Then, Pro-formd sales, if arrived sound • ^375 

Deduct the freight and duties .... 250 

125 

Being damaged^ the goods did produce . . 125 

But the freight and duties amounting to 

jf250 are double the proceeds.— • 

• The loss in this case is, therefore, 200 per cent** 

Thus, we find, by increasing the freight 
and duties to £250 (all the other data re- 
maining as before,) the loss is total, or 100 
per cent, though the goods are damaged 
only one-half And if, in addition to this, 
we assume the goods to be damaged two- 
thirds, and the market to be a losing one of 
75 per cent. — the loss is 200 per cent. 

There are instances of the freight and 
duties amounting to seven or eight times the 
value of the goods ;-^let us then imagined 
(for the case is'too absurd to be reduced to 
writing,) what would be, the result, if these 
charges were increased to ^9000 and the 
market and degree of deterioration were the 
same as in the last case ! 
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Thus, therefore, this mode of adjustmeat 
is in all cases 'erroneous : — in most cases in- 
cojisistent with what it professes to accom* 
plish ; — and in some cases absurd and im- 
practicable. 

Aud^jfirsl, it is erroneous. — Because, even 
on a saving market (the only case where it 
is consistent with itself,) it involves the 
underwriter in a loss of the freight mid dti^ 
ties ; which are chaiges incurred and paid 
by the merchant after the contract was en- 
tered into. These charges also are the effect 
of mercantile operations ; certainly, they 
must be incurred before the goods can be 
brought on the port of discharge, and placed 
in the market for sale, and the cost of the 
goods is increased to the merchant, by sp ^ 
much as is paid for them ;-^but the ques- 
tjion is, — is the underwriter's risk to be inr 
creased thereby ? He receives a premium 
on the amount of the ^r«t-co«^ of the goods^ 
to indemnify the merchant against any da? 
mage whicb may happen to Ijiejn ;•>— and it 
hae been .aaid^ speaking of a total loss, (and 
it will equally apply to a partial loss,) " the 
insurer engages-so far as the amount of the 
prime-cost or value in the policy, that the 
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thing shall come safe :" that is, — " the value 

of the thing he insured at the outseL He 

has no concern in any subsequent value*/' 2Ba?*R****' 

This may be considered as an answer to the p- ^^'^' 

argument, that the freight and duties being 

lost in consequence of the sea-damage, the 

insurer is, consequently, liable to pay them. 

Seeamdiy, — this mode of adjustment is in*- 
consistent.— For while it necessarily involves 
the underwriter in the fluctuation of the 
markets, (and of course in the speculations 
oi the merchant^) by professing to grant the 
merchant a full indemnity for his goods 
having arrived in a damaged state,-— *it effects 
this only in one instance, viz :-^precisely 
a saving market. — On a gaining market, 
(with the abov6 data^) the indemnity is not 'Utsap.p.iM. 
complete, while on a losing market, the 
m^ncfaant is put in a better condition than if 
his goods^ had arrived sound. 

J^ipdhfy-^ikiis mode cannot be acted on 
geneMdly.— ^Because cases-may occur where 
it would be highly absurd to expect the in- 
surev M indemnify the assured for bis loss. 



R 
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Article 4. On the Adjustment of a Particu- 
lar Average hy a Comparison between the 
GROSS PRODUCE of the Sound and Da^ 
maged Goods. 

It will appear evident, that the three for- 
mermodes will not admit of general adoption. 

It has been seen that th^Jirst mode is ob- 
jectionable, — because, by not having a re- 
ference to the markets^ there are no meana 
of ascertaining the extent of the deteriorap 
tion, nor of indemnifying the assured. On 
the second mode, by having no reference to 
the prime-^ost, the demand on the under- 
writer (for no quantum of damage can be 
made out, because no relative depreciation 
is established,) must entirely depend on the 
state of the markets, and, in consequence, 
on the speculations of the merchant. To 
the third mode, though it has indeed a refer- 
ence to both the markets and the prime-cost^ 
the objections have jUst been detailed. 

The desideratum is, — to obtain an uniform 
measure, or standard of adjustment, which 
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can be made generally useful ; and the 
result of which will be the same, whether 
the markets rise or fall, or whether the 
charges are increased or diminished ;— and 
which, while it affords that indemnity to 
the assured to which he is fully entitled, 
does not subject the insurer to those claims 
with which, agreeably to his contract, he 
has no concern. 

The following examples will show that 
this end may be obtained by an adjustment 
on the Gross Proceeds of sale. But first let it 
be admitted, — as it is imagined it must be by 
every intelligent man conversant with the 
true principles of insurance, — that the un- 
derwriter only insures the physical safety of 
the commodity, and of course agrees to pay 
only the amount of the physical damage it 
actually 8ustains\ p. w.^^'*' 

FIRST EXAMPLE*. dilli* ^^'**' 

(On the data, p. 100.) 

Market. 



f 

Saving. Losing. Gainbg. 

Pro^/brmd gross produce of 

sound sales j^600. 350. 850. 

Gross produce being damaged 300. 175. 425. 

I>epreciation 50 per cent. ^300, 175. 425. 
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SECOND EXAMPLE. 

Let all the data be altered ; 

€X. gr. INCREASED. 

Interest . ^ . . i. ^^760 

Deterioration ..«..«. three-fourdu 

Charges jf!200 

Loss, on a losing market .... 1 £75 per ce^t. m 
Profit, on a gaining market • . J ** Inierert. 

Then the adjustment will be as follows: — 

Market. 



JSavinj;'. Losing. Gtuaiiig. 

Pro-formd gross 

prodooeof 
sound 

tsales ^e^O : : 0. ^387 : 10 : 0. jf 1512 : 10 : 0, 
Gross produce, 
being dama- 
ged 237 : 10 : 0. 96 : 17 : 6. 378 : 2 : 6. 

Depreciatioii 
75 per 
cent. ^712 : 10 : 0. jg*200 : 12 : 6. J^1134 . 7 : 6. 
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THIRD EXAMPLE. 

Let all the data be altered again. 

ex, gr. DECREASED. 

Interest ^€^250 

Deterioration one-fourth 

Charges j^50 

Loss, on a losings maiket • • . . ) 25 per cent, on 
Profit, on a gaining market ... J ^'^^ Interest. 

Then the adjustment will be as follows : — 

IMarket. 

, ' , 

Saving. Losing. Gaining. 

Pro^ormd gross 

produce of 

sound 

aales £300 : : 0. i^237 : 10 : 0. £362 : 10 : 0. 

Gross produce, 

being dama^ 

ged £236 : : 0. ig'lTS : 2:6. jg^71 : 17 : 6. 

Depreciation 
25 per 
^nt. if75:0:0. ^50; 7:6. ^^00:12:6. 
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Let the data be the same as in the third 
» Vide iiip. example in the preceding article ' . 

FOURTH EXAMPLE. 

Ca^e 1. 

Pro-formd gross produce of the sound sales . £fM 
Gross produce^ being damaged ...... 250 

Depreciation 50 per cent. ^£"250 

, Case 2. 

PnhformA gross produce of sound sales . . . £2l7b 
Gross produce, being damaged 125 

Depreciation 66} per cent. ^^^250 

Thus, this rule is shown to be simple in 
its operations and uniform in its result. 

• Wetkett, But it has been said* , that " in cases where 

p. 24. ^^^^^ the charges should exceed the gross produce, 

the assured would always receive short of a 

total loss, notwithstanding he had paid a pre* 

mium to be fully indemnified.'* In reply 

to this, let us put the following case : — A 

merchant effects insurance on two kinds of 

goods, on the one the charges are, as usual, 

considerably less than the value of the goods, 

on the other they are considerably greater ; 

both parcels arrive in bulk, but wholly da^ 
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maged and spoilt for all purposes whatso- 
ever ; — then, " why," it may be asked, — 
^' is not the assured entitled to claim a total 

I 

loss in the one case as well as in the other ?** 
The assertion seems grounded on the as- 
sumption, either that the goods are not 
wholly damaged, or that goods which were 
before so damaged as to be totally worthless, 
are rendered intrinsically of value by certain 
charges having been paid on them. Or it 
may be meant, that the merchant would 
always receive short of a total loss, {quoad 
him,) 2. e. less than his full indemnity afterhe 
had paid the freight and duties ; — which is 
admitted. But it is asked, in return, of the 
advocates of an adjustment on the basis of 
the neat proceeds, — " if, in the case of goods 
being totally datnaged, the underwriter be 
called upon to pay no more than a total loss, 
or a hundred per cent, on his subscription ; 
why, if thegoods be partially damaged, ex. gr. , 
one-half, should he be expected to pay agreat- 
er proportion XhAiififtypercent. of his subscrip- 
tion ? If in the latter case (on a saving market) 
he be liable to pay a Ao^of the freight and du- 
ties, why should he not in the former be made 
to pay the whole ?" What follows may per- 
haps place this in a stronger point of view. 
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The question has been put by some, — 
" If the underwriter has nothing to do with 
the freight and duties, why not deduct 
them ?** It might be said, in reply to this, 
— " if the object of deducting them be 
merely to ascertain the neat proceeds, this 
may be done by a more simple process, 
viz. — ^by not adding them/* In such a case, 
suppose two parcels of goods, marked A and 
B, be insured, each valued at <£300, — " to 
pay avers^ separately/* The freight and 
duties are £ 1 00 on each parcel. The goods 
are sold before their arrival, at the sums 
insured, to be delivered on board, with all 
faults, the purchaser to land them, and pay 
the charges. On the ship's arrival, it is 
discovered that A is wholly spoilt, and that 
B is worth only £7&. The claim on the 
insurer then is as follows :•— cm A for a Mai 
b)S$, or £300 ; and on B for a pmrtial loss 
of 76 per cent., or £995. Thus the assured 
is fully indemnified, and the insurer pays 
precisely what by his contract he engages to 
pay, vix :-«tfae loss on the goods. But this 
result is the same as if the adjustment were 
made on a comparison of the grossproce^; 
whereas, if adjusted after landing, the 
charges being deducted from the market 
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price of the sound and damaged goods ; 
though the insurer would, as before, have 
to pay only a total loss on A, — he would 
also have to pay a total loss on B ; — for the 
goods being damaged three-fourths ^ and the 
market being a saving one, the insurer pays 
three-iburths of the freight and duties i. e. 
£75. Thus he would have to pay the 
same damage on B as on A, though B was 
deteriorated 25 per cent, less than A. There 
is no doubt that the insurer guaranties the 
safe landing of the goods, but there his risk 

ends v.* >2Bnr. /J^p. 

p. 1173. 

It will appear evident to any one in the 

* It is very material to recollect this in the adjustment 
of claims for particular average. The iiisurer*s risk ends 
on the landing of the goods. If these goods be sea-da- 
maged it is on the landing therefore, and then only^ that 
the true depreciation jn value, as affects the insurer, can 
be ascertained* And if there be no market for such 
goods at the time ; or the consignee does not choose to 
sell them ; or, as at some foreign ports it frequently hap- 
pens, he suffers them to remain in the custom-house till 
it suits his convenience to pay the duties and take them 
out ;-^in all of these or similar cases the insurer is to be 
borne harmless. He in the words of the policy, — only 
insnres the goods *^ from the loading thereof aboard the 
ship until the same shall be discharged and safely landed." 
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habit of calculations of this kind, that if the 
freight and duties were ad valorem^ there 
would no longer be any diflference of opinion 
between the assured and the insurer, — for 
the result of the adjustment on the neat pro* 
ceeds being then the same as on the grass 
proceeds^ it would be immaterial which prin- 
ciple was adopted : —for if an equal propor- 
tion be taken from unequal sums, the 
remainders will bear the same proportion to 
each other as the gross sums did before the 
deductions were made*. It is indeed, solely 
in consequence of the freight and duties 
being the same, or nearly the same, on the 
damaged as on the sound goods, or by their 
not being proportioned on each, that on the 
neat proceeds the insurer is made to pay the 
whole or a part of them ; and that on the 



* This serves to show the uselessness of deductingf the 
discount (as is customary) from the sound and damaged 
^ales, when it is the same per centage on both ; bnt 
which is only necessary when the discount difiers on saki 
by auction from those by private contract. From this, 
and other instances, which might be given of cifcnitooi 
modes of calculation, we may infer that much time and 
trouble would be saved to all parties if a little moi« at- 
tention were paid to the study of first principles, and ta 
their bearings on the subject l>efore us. 
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gross proceeds the assured does not receive 
his full indemnity. 



On an attentive perusal of the foregoing 
p^ges, it will be found, that the mode of 
adjustment considered in this article is pe- 
culiarly adapted to claims for partial loss oa 
goods sea-damaged; — not only from the 
simplicity of its operations, but from its 
being divested of all the objections made to 
those treated of in the form^ articles ;— * 
there can indeed be only one objection to 
it, which is, that it does not put '' the mer- 
chsyat in the scune condition which he would 
have been in if the goods had arrived free 
from damage,''*— but that, it only indemni- 
fies him against any injury which the gooik 
may suiitain by their being depreciated in 
value in con$equ^ice of sea*damage; — 
which is saying, in other wiMcds,— that " the 
contract of insurance does not afford, what 
it iM# never intended it should afford^ — a 

M«RtiA]fTILK indemnity/' 

Article 5. Of the assured's indemnity 
v6hen the Adjustment is made on the Gross 
Proceeds. 

As it has been seen that the merchant 
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cannot obtain his full indemnity by that 
mode of adjustment which is stated to be 
the only correct one, it may be expected 
that something should be said on the remedy 
which he ought to have from some other 
source. 

On this subject, it is to be regretted that, 
as far as regards^ the present practice, nothing 
satisfactory can be said. But as both par- 
ties are now well acquainted with the prin- 
ciple of adjustment, there will be no disap- 
pointment on that head. 

The loss that the merchant sustains on a 
mving marketj (and with no other will it he 
contended that the underwriter has any con- 
cern,) is the freight and duties on that part 
of the value of the goods which i& supposed 
not to arrive in consequence of its being de- 
teriorated in value. The landing charges 
being comparatively very small, are not no^ 
ticed. 

With regard to the freight^ — ^that may be 
claimed on delivery of the goods ; and how- 
ever much they may be depreciated in value 
by i^ea-damage, the full sum must be paid ^ 
for freight according to agreement. 

The ordinance of Amsterdam, which, it 
p.9i. *^^' has been noticed^ particularly recognises 
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the principle of the gross proceeds in the 
adjustment of losses of this kind, provides a 
mode, by which the merchant may indem- 
nify himself against any loss from this 
source:— it allows the shippers or con- 
signees to insure the freight which must be 
paid in the case of a safe voyage ; («. e. of 
arrival) with the condition, that the under* 
writers shall " pay only the estimate <rf the 
average fallen on the goods, and no more, 
and in case of a total loss returns may be 
demanded from him who has insured on, the 
freight'/' These latter words appear to p.iae.^o.'** 
mean, as they are explained in the rules, 
established afterwards by the D.epartment 
of Insurance in the same city, — that ." in 
case of total loss, the freight and usual charges 
having not been paid, the underwriter's risk 
s^all be forfeited, {i. e. given up,) save a half 
per cent., which is allowed to him'.'* i^Sf^jClf^ 

The loss of diUies ought certainly to be *' ^' 
made good to the merchant by the revenue ; 
and this principle is acknowledged to be 
correct, because on his application and 
after some delay, a return is made to him ; 
but this return, though it should be in pro- 
portion* to the d^ee of deterioration, gene« 
lally falls short bf his loss. « 
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Though the return of duty, however, 
makes part of the merchant's indemnity, it 
being part of his Toss, in consequence of his 
having paid the full duty on the damaged 
goods ; it has been contended, because the 
gross produce includes the duty, that the 
underwriter is entitled to this sum, or that 
it should be considered in the adjustment 
of the claim ;— otherwise, it is said, the 
merchant would, be a gainer by the goods 
being damaged. But it has been seen, that 
it is by the adjustment on a comparison of 
the gross proceeds of sale, and by that alone, 
that the underwriter has no concern with 
the duties. The return of the duty ought 
thei^fore to be made good to the merchant ; 
be having paid the duty and borne the loss*. 
On the assumption that the merchant were 
fuUy indemnified against all l^ss^ by the 
underwriter, from the arrival of the goods 
ia a dafoaged state, it is admittedy that he 
would be a gainer of the sum in question. 

If an adjustment had been made on the 
basis <^ the neat proceeds^-^wheii the mer- 
chant received a return of part of the duty, 
he ought to pay it over to the underwriter; 
and he ought eafely pay the whole sum, for 
it would rarely, if ever happen, on such an 
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adjustment, that a greater proportion had 
not been already received of the latter. 

It has been suggested by high authority, 
that if the merchant means to be indemnified 
against the loss of the freight and duties, 
and the loss on the goods arriving damaged 
at a profitable market, he may insure against 
such loss, by valuing his goods in the policy 
at the expected market price, — " or by sti- 
pulating, that in case of loss, it shall be esti- 
mated according to the value of like goods at 
the port of delivery \" But this mode it is p.^^^"*'"^'^* 
submitted cannot be recommended,— because 
if there were no other objections, it would 
be paying a premium on the whole amount 
of the freight, duties, and expected profit, 
(which sometimes amount to very consider- 
ably more than the goods themselves,) to 
insure against the contingent event of the 
loss of a part. With respect to the freight^ 
a question occurs, — whether the merchant 
having no direct interest in it, he not haviqg 
paid it in advance, can legally insure it' ?• • 5 Term Rep, 

* The rules of the Amsterdam Insurance department, 
before quoted^, provide ag^ainst any loss to the merchant ' Utsop. p. 133. 
from a settlement of the claim on a companion of the 
Gross Ptoducef aa folknvs :— 

<* The loss or average befallen merchandise by any nn- 
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Article 6. Of the extra charges, arising 
from the Sale of the Damaged Goods . 

Though there has been much difference 
of opinion on the underwriter being liable 

foreseen accident during the voyage, or after arrival at 
the place of its destination, most be borne by the grossr 
capital, in proportion to the value at which such goods 
might otherwise have been estimated. Thougfa> on the 
other hand) the shippers, owners or consignees are allowed 
to insure for the amount of damage they are liable to sus- 
tain from the merchandise thus averaged, and also for all 
cuHomary charges as when such merchandise were arrived 
safely in good condition, . by which the underwriters on 
this insurance are held resiv>nsible for the rate per centage 
on their respective sums that the consequences of any loss 
or average shall amount to. And where in case of total 
loss the freight and other usual charges may not have beei( 
paid, the underwriter's risk shall be forfeited, save .a half 
per cent 9 which is allowed to him*." That is, he shaO 
return the premium, less a haifper cent. 

In Spain, it is customary, and according to law, to de- 
duct from the freight the amount of average on goods 
shipped in Spanish America. In consequence of this, 
insurances on goods from those ports, are in fact, free of 

* As a matter of curiosity, I g'lwe a list of the docunents required 
in Amsterdam for regulatiuff any loss or areragfe, viz. 
^ 1. The protest of the ship-master and the crew. 
2. Attested copies of officers fees and other charges at the Admi- 
ralty ofice. 
.3. Attested copies of the deed for impoweriiigtheinipeetors, (sur- 
T^on)— Mid jof their feef . 
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to a loss of the freight and duties, (i. e. the 
crdinafy charges on the goods) and the eon- 
sequences incurred by involving them in 
the adjustnient, there appears to have been 
no dispute as to his liability to the extra 
charges. 

These charges are incurred by the goods 
being damaged, and by their consequent sale 
by auction ; this mode of disposing of the 
damaged goods being adopted as the be^t, 
and perhaps this only means of ascertaining 
their real value. It may, it is true, be cus- 



aveta^e. I am not aware bow it would be 
ngdal^j IB case tiie loss on the goods exceeded the 
value of the iirdght 

The Essay before mentioned S soggests a remedy to lUttap.p.lIS. 
the merchant for the loss of freight in a settlement on the 
l^oss pr6ceeds»-i— by' proposing that the owner of the ship 
4taiiMall<Dr#tfaifttpropdrtioiitotheiiieMAant,ai^ - 

thesajme of the under^iiter oa the freiglit Uns appeals 
to be the moat equitable mode of indemnifying- the as- 
sured against a loss of this kind. 

4. Account of sales of the merchandise ayeraged. 

& Aotenat #f extra diarg^es, not ineloded in the aooount^ No. % 

6. Bills of lading; to prore the cargo to be the same as insured. 

i» M^oal intrsk« ; pi^Tingf the iOfliraiice not to hare exceeded 
tbe¥da««f tfligo#di iiiAiMd; for where imaginary profl^ if 
insured the same most be intimated to the underwriters, ajid 
stated as sndi in the policy, otherwiM it becomes invalid.'* 

T 
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tomary to sell the same species of gooids 
{ex. gr. colonial produce,) when arriving 
sound, by public sale ; but as there is no 
obligation on the merchant to dispose of 
them in this way, it is proper that the 
chaiges on the damaged goods should form 
a part of the loss. 

Two modes have been adopted in appor** 
tioning these charges ; the result of which 
in some cases makes a material difference 
to the parties. 

It appears, from the manuscript copies of 
utfup. p. 90. adjustments, before alluded to', that the 
mode in general use was, to deduct the eictra^ 
chargesirom the amount ofthedamaiged sales 
before the qwintum of loss was ascertained. 
The question then occurs, — whether the 
insurer (assuming the property to be fully 
insured,) shall pay more or less, according 
to the goods coming to a losing or a gaining 
market ; or whether he shall in all cases pay 
the amount of the charges,— neither morft 
nor less ? 

On analysing the principle of the charges 
being deducted from the damaged sales we 
shall find the effect to be as follows >^ 
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First J — on a profitable market the insurer 
pays only such a proportion of the charge^ 
as the amount of the sound value is propor- 
tional to the amount of the interest ; — ex. gr. 
Let the value, if the goods had arrived sound, 
be ^1000, and the interest at risk be £5XK) 
—no matter in what degree the goods are 
deteriorated ; — the insurer will then pay 
only half the extra charges. 

But secondly^ — On a losing market — ^let 
the amount of the interest be £500^ and 
the sound value only <£350, and the insurer 
will then pay twice the amount of these 
charges. 

7%tVrf/y,— there is but one case, on this 
mode of calculating, where the insurer pays 
Ol^e precise amount of the extra chaiges — u e. 
whesk the amount of the interest is the same 
sum as the gross proceeds of the sound 
goods ; — which is of course less than a saving 
market. 

No other principle will therefore bear ge- 
neral application, than that of adding the 
extn- charges to the amount of the partial 
loss itself, and apportioning the whole on 
the interest,*— -which is the present mode of 
^)ustIaent. 
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Article 7. Of the Mode of adjusting aplR- 
Ti AL LOSS, f properly so called J on Goods. 

The mode of adjustment hitherto treated 
of is, a pecuniary loss to the assured, in 
consequence of the merchandise insured 
being deteriorated in value by sea-damage. 
A partial loss, properly so called, is a total 
loss of a part of the interest : — ear. gr. in an 
insurance on twenty hogsheads of sugar if 
one be washed outy that is called a partial 
loss. 

On the mode of adjustment of this kind 
of loss there is no difference of opinion ; — 
the amount lost must be paid for at the 
prime cost, or the value in the policy* ^ 
cause the goodsi never having arrived, no re- 
ference can be had to the market price at 
the port of dischaigie ; that being resorted , 
to merely to ascertain the quantum of da- 
mage. Whenever there is a total loss of 
any part of the interest it must be settled in 
the same manner as a total loss of the wkok. 
When a partial loss and a particular ave- 
rage both occur on the same interest, — the 
most correct practice is to adjust tliem a&- 
parately ; — ^but it may be proper to observe 
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that this is not absolutely necessary. For, 
from the amount of the interest being the 
basis ofthe insurer's liability, and the market 
only applying to the part deteriorated, the 
result is precisely the same, whether they 
are involved together or separated. 

This case could not escape the quick-* 
sightedness of Magens^ who gives an illus- 
tration of it in his very useful work on in- 
surance". ;>^'-' 

An example may not be improper here to 
show the truth ofthe above observation. 

Let all the data be the same as assumed in 
page 100, and let the interest be 20 hogs- / 
heads of clayed sugar ; — 10 of which are 
deteriorated in value, and the other 10 
washed out. — 

Case 1. The Particular Average and the 
Partial Loss adjusted together. 

Amount of interest if500. 



20 hogsheads, if anii^ #ound» wodd . 

have produced ..••••»•••• 600 
10 hogsheads^ arrived damaged^ did produce . • 150 

Loss and depreciation in value^ 75 per cent. • ^450. 

i^500> (amount of interest,) at 75 per cent. jg875. 
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Case 2. The Particular Average and .the 
Partial Loss adjusted separately. 

First. The Particular Average 
on 10 hogsheads damaged : — 

If tbey had arrived sound, they would have 

produced ^300 

But beiug damaged, they did produce .... 150 

Depreciation iu value 50 per cent 150. 

JP2I50, (amount of the interest damaged,) at 50 per 
cent ; £12^ 

Secondly. The Partial Loss 
of 10 hogsheads washed : — 

The value of 10 hogsheads (half the interest) • . 250 

As in Case I. ^375. 



It may be useful to notice here, that 
though by a particular average and a partial 
loss being adjusted' together, the result is 
the same as on a separate adjustment of 
each : — Yet it is far from being so in the 
case of a particular average, where various 
articles are blended together in one state- 
ment. 
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EXAMPLE. 

An Adjustment of a Particular Average 
of several Articles together : — 

10 hogsheads of Sugar t valued in the pdUcy* at 4^250- 
10 bales of Cotton, .... ditto . . . ^300. 
10 casks of Coffee, .... ditto . . . ^50. 

Interest insuied j fTOQ. 
Depreciation in value : — === 

If the said goods had arrived sounds they would have 

produced as follows :— 

The Sugar if 500 

The Cotton 100 

TheCk>ffee 250 

if850 

Being damaged they did produce :— - 

The Sugar 200 

The Cotton 25 

The Coffee 60 

275 

Depreciated in value 67,647 per cent. ^575. 

Clainiy viz. 

JPIOO (amount of Interest,) damaged 67,647 per cent is 

^ 473 ; 10 ; 7. 

Secondly : — 

An Adjustment of a Particular Average 
of several Articles separated. 

1. On 10 hogsheads of Sugar, viz. 

Value afr above j^250 
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Ditference between the scMmd and damaged 
'P.143. sales of Sugar as above' £200. 

Depreeiated in falne 00 per cent. 
Claim, yiz. 

£250 (amount of interest) damaged 60 per cent i£^lSO 

9. On 10 hati9itfCoimh viz. 

Yalneasabo^e ....... j?300. 

DifEerence between the sound and damaged 

above ^£"75. 



Xl^iedated in value 75 per cent 
Cbdm, viz. 

«f 900 (amount of interest) damaged 75 per cent jf9S6 

3. Oft 10 casks of Coffee, viz. 

Value as above j gl60« 

Diflference between the sound and damaged 
sales as above £700* 

Depreciated in value 80 per cent 
Claim^ viz. 

1^50 (amount of interest) damaged 80 per cent j£120 

^496. 

Therefore, the total claim by involving the 
whole in one adjustment is £^f9 : 10 : 7.) 

Imt, by making separate adjustments, it is 
£ 4:95 : : 0., which is the sum that ought 

to be paid by the insurers. 
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Article 8. On the Selling whole pack- 
AO£S of Goods, when only part is dd* 
maged. 

It may perhaps be expected, that some* 
thing should be said on the subject of sel- 
ling whole packages of manufactured goods, 
when only a few pieces or articles in each are 
damaged. This is customary in the United 
States, at Leghorn and other ports in the Me- 
diterranean, &c. Objections are made to this 
practice, and with some reason, because the 
insurers are often sufferers by it, without (in 
many cases) the assured being benefited. 

If thedamagedgoods were lotted separate- 
ly from the sound, and the sale were as fairly 
conducted as if the underwriters had nothing 
to do with it, and a hon&fide sound price of 
the damaged goods could by these means be 
obtained,— this mode of selling the damaged 
and sound goods together would make nodif- 
ference*, and nothing need be said on the 
subject. But the foot is, that in advertising 
such sales, a few unmeaning words are made 
use of,-*HS(UcIi ai» «^ to be sold on account of 

* The following example will show, that on the above 

IT 
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the underwriters \* or " for the benefit of the 
Lote^p.'sL underwriters'/' — and in consequence the 

goods are often sold at a lower price than 
their real value. 

The reason given by the merchant for sell- 
ing the whole package is, — that by some of 
the pieces being damaged the assortment is 



principle^ the sound and damaged goods being sold tog»> 
s Vide p. 141. ijjgy ^j^jj make no difference to the underwriter*. 

Example. 
Interest. One trunk containing 50 pieces of 

printed calico, valued at . . . . . if 300. 
Ihmaged. 25 pieces which sold for . . if 50. 
Sound. 25 pieces which sold for . . . if 100. 

First Statement ;— 
If sound the 25 p*. would have produced . • 100 
But being damaged they produced only . 50 

The damage is 50 per cent on 25 pieces if 50. 

Second Statement : — 
If sound the 50 p*. would have produced • 200 
But 25 p^. being damaged, they produced only 150 

The damage is 25 per cent on the 50 pieces jfSq 

On iha first statement 25 p>. valued at if 150, dama^ 

50 per cent is jf75. 

On the second statement 50 pi. valued at jf 300, damaged 

25 per cent, is if 75. 
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broken and rendered unsaleable, and thus 
the value of the whole is lessened to him. 
In" reply to this, let it be asked — what is 
there in the policy that subjects the under- 
writer to a loss proceeding from such a 
cause ? — If he is to pay for the breaking 
of an assortment he ought to have been con- 
sulted in the making of it. And if he were 
to be liable to a loss on the sale of the sound 
goods, because the merchant sustains a loss 
on them from the effects of a peril of the 
sea ; he might perhaps with equal propriety, 
be called on for a loss from a fall in the 
markets, because the ship was detained on 
the voyage, (from having sprung a leak, 
and put into a port to refit), — for this loss 
is also an effect of a peril of the sea. 

But the most satisfactory reason why the 
underwriter is not liable is, (as it has been 
noticed in the preceding articles,) — ^because 
he is accountable only for the actual damage 
done to the thing insured. — He engages to 
guarantee the assured against the direct ope- 
ration of sea-damage, but not against the 
consequential results \ ' vide Vaiin, 

* quoted ut sup. 

p. 105. & 
Tide siiprti, 
— — — p. 123. 
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CHAPTER III. 

OF PARTICULAR AVERAGE, 

OR 

PARTIAL LOSS 

ON SHIPS, 



What in itself constitutes a partial loss, 
» Mmar,p.329. jt has been observed*, is not a matter of any 

doubt, but in what cases the insurer shall be 
liable to it is not precisely determined. The 
line between a loss occasioned by the wear 
and tear of the voyage, which falls on the 
owner, and the damage done to the ship by 
extraordinary accident, for which the in- 
surer is liable, is not distinctly drawn either 
• ^J^''*"' ^y the law% or the practice of insurance. 

We are obliged therefore from experience to 
3 vaiin, Com, ^ovvol our judgment on this subject, 
^^/j^i.iT' The French writers' admit claims for par- 
^JLc^t^d'AMt ^^^ ^^^^ which we should in part reject, and 
EiLiI ^n*' ^* consider as the wear and tear of the voyage. 

c.xii.§9.art.d. 
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They say, that if by some extraordinary 
accidents, — as the violence of the winds or 
waves, — it become necessary to slip a cable 
or a cable be broke, and an anchor lost, or • 
a sail or yard be carried away, it forms a 
claim for a partial loss. 

The ancient as well as modern authorities 
agree, when treating of general average, . ^ 

and this will equally well apply to a partial 
loss, — that if a mast be sprung, or a sail be 
split, or a cable be chafed by the rocks, or 
the stock or fluke of an anchor be broken 
off, — such is considered as the wear and 
tear of the voyage, (or as the things used in 
the prosecution of it,) and however great in 
some cases the hardship may appear, the 
owner alone must bear the loss\ ^ Leg.Jthod. 

This is illustrated by the following si- ^s* ^'*'^- 
mile : — a ship is like a tool in the hands of ^g^ wish. 

art. 12. 

a workman in his trade; — if in doine his Vaiin,Poth. 
work he break his hammer, his anvil, or any Weiiwood, tit. 
other instrument, he can claim no satisfac- Abbott, p. iii. 

r ft & 7 

tion from his employer. And the reason 
is obvious,«^all appurtenances belonging to 
a ship ought to be made of the best mate- 
rials, and strong enough to hold good and 
resist any force of storms in the course of 
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the voyage. Magens says, " were insurers 
obliged to pay for every rope that breaks, 
or every sail that splits, or mast or yard that 
is sprung, they and not the owner would 
keep the ship in repair, and there would at 
length be no other way of insuring ships but 
p.^?**^*"* free of particular average'/* Every cutting, 
• Videwpni, it has been shown,* does not make a claim 

p. 17. ' 

for general average ; nor does every loss of 
masts and sails, at sea constitute a claim for 
a partial loss. 

I proceed now to state those cases which 
are generally considered as coming under 
the head of PARTIAL LOSS. 

[i.] The damage done to a ship 
when forced ox shore by the wind and 
sea ; or by any forttdtovs accident. 

This requires no comment. But it may 
be remarked, that if it be determined that 
the damage done to a ship hy purposely run- 
ning her on shore, as noticed under a former 

l.^'fl?art!2 ^^^d% is not a case of general average, then 
i^'^ that must also come under this head. 

[ii.] This: DAMAGE occasioned on BEiNQ 
RUN FOUL OF by Other vessels^ or by «»- 
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avoidably running foctl of another 
Ship. 

There are long articles in the foreign au- 
thors* on this subject which it would be 2,iti,' 
useless to quote at length ; they being how- ^^u!^' 
ever some authority for us, we ought not to i^f ^"*' 
pass them over in silence. — Roccus says, ^^IVr/St.**' 
" If damage be done to a ship or goods by B^i.^J.^" 
the act or fault of a third person, the assured ^^^^^ ^**^' 
may proceed at law against him for the da- ^oocm rfe 
ma&re: which was occasioned by his fault. xx^». »• «•» 
But if he will not proceed against him, — Santema de 

__ As9ec> p. iT. 

who is bound to do so? Certainly, the n. 20.31. 
insurer: he being liable to such damage. d'Ass.c.1^2. 
Should the assured however proceed against **"**• 
such third person he would not prejudice 
his interest with' the insurer, so far as to dis- 
able him from having recourse to the latter, 
in case the person who committed the in- 
jury should be found insolvent; because 
the assured having paid the price of the risk 
to the insurer, he is answerable not only 
inmibsidium^ hxxt principaliter* .'* ^.^K^nmi 

Pothier, under the head " Abordage,*^ 
says, " the insurer is bound to indemnify the 
assured where the loss happens by a fortuity 
ouse vent , — as a tempest, or even where it has . 
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happened through the fault of the master of 

the other vessel ; — in which case the assured 

» Pothier, TV. griyes UD his riffht of actiou to the insurer' /' 

<r^nfr.iitiiip. o r o 

But if the master of the ship insured, 
from negligence run foul of another ship, 
and thereby damage his own, such da- 
mage ought not to constitute a claim fa 
a partial loss,-^'' the insurer being consi- 
. dered," as is observed by Valin, " only ac- 
countable for the unforeseen accidents of 

« VfOatk^Cm. the voyage' ;** and an accident is not that 
» which happens through the act or fault of 
the proprietor, or his agent or servants. 
Mr. Serjeant Marshall, in his very useful 
work, says " the mistakes, ignorance, and 
inattention of the master or mariners are not 
perils of the sea. But if the damage hap* 
pen from bad intention and the wilful mis- 
conductof the master, &c, — this it is thought 

» Marsh, p. 493. would amount to ba^ratrv^** According to 

A TVrm Rev 

m.666. the French writers*, barratry includes the 

«rOrrfra^27, negligence of the master and crew. But 
p«ib. 2V. Cm. with us there must be a fraudulent inteb- 
BO. 66.*^' * * tion, whereby the owner is injured, to con- 
RMr^tom. 1. gti|.^|.g barratry. Therefore it appears, if a 

i!S^^4. loss happens from the negligence or unskit* 
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fulness of the master or the crew, there can 
be no claims for partial loss. 

From all that has been written and said 
on the subject of collision^ it may be inferred, 
that where there is no proof of negligence 
in the master or crew of the damaged ship, 
(and negligence, like fraud, cannot be as- 
sumed,) the insurer is liable for the damage, 
and he cannot oblige the owner to sue the 
other party. But if he indemnify the owner 
he becomes vested in his rights, and he may 
sue the party who was wilfully the cause 
of the damage ' . 'j^^ ^""^'z^"^' 

[hi.] The DAMAGE doue to a Ship*s 
UPPERWORKS ; to the boats, Sfc. hy the 
force of the wind and sea. 

Some well-informed persons in Lloyd's 
hold, that this is in general the wear and 
tear of the voyage ; but the custom is to 
consider it as a partial loss on the ship for . 
which the underwriters are liable, if it either 
alone or with other damage amount to 3 per 
cent. 

[iv.] ^ox^i^ wa^shed overboard. 

It seldom happens that boats, if pro- 
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perly lashed to the quarters, or to the. ring- 
bolts on the deck, are forced from such 
lashings by the violence of the sea. This 
may however occur in very violent storms 
or hurricanes. If a boat, when hung to 
davits over the ship's stern, be carried away 
by shipping a sea, it is not customary to 
make the loss a claim on the insurers*. 
Some writers have gone so far as to hold, on 
the authority of the laws of Rhodes, that 
the boat is not part of the ship nor of its 
44^6^*3^1 ^' apparel *• It is not necessary for us to enter 
Stt^a "* H ^^^^ ^^^^ discussion, because it is now pretty 
No. 12. clearly understood that the boat is as much 

a part of the ship (when put in a secure 
place,) as far as regards the insurers, as the 
masts and the sails — if indeed nothing but 
what was attached to the ship were allowed 
to be part of it, then the cables and anchors 
would not belong to it any more than the 
boats. 

[v.] Losses happening from hi GHTifJ IN g; 
or from the Ship being ACCIDENT ALLY set an 
fire. ^ 

The insurers are bound to pay a loss of 

* For some just observations on the boat being oulsidle 
of the ship, see Q* van Weytsen, TV. d/es Av. p. 11. 
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this nature in consequence of a fortuitous 
event, but the French writers say, that if it 
happen from the negligence or fault of the 
master and crew they are not bound, — un- 
less there be a clause in the policy to that 

i»flfV*r|-' »Pothier, C. 

enect . «f^w.c. i.§2. 

art. 2. n. 53. 
Emer. c 'sii, 

[vi.] Losses incurred while a Ship is SCVD- ^ ^^' °' ^^' 
DING before the wind, or while she is lying- 
To the sea. 

Such losses are said to come under the 
head of partial loss, because at such times 
the master and seamen have no command 
over the ship. And for the same reason, if 
in a heavy-cross-rolling sea, the vessel pitch, 
or roll away her masts ; such loss may, it is 
said, be attributed to unforeseen, and un- 
avoidable accident ; —if it do not arise from 
insufficiency; or from proper care not having 
b^nf taken to' guard against the effects of 
the'Si^a. 

[vil.] Plunder* or damage done to a *^;J^]l^' 
Ship 'MdhtT Stores inconsequence of p-^''- 

CAPTURE. 

I . I « .1 

Aiiinstaqceseldomif ever occurs, where • 
a shi]jh.4s for any.ljeogth of time in possession 
of the the enemy, that the sails and rigging 
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escape damage, from the neglect of the 
captor's crew. The re-captors also often 
occasion as much damage as the crew of the 
enemy. There can be no doubt I imagine 
that these, as well as plunder, and the extra 
consumption and waste of the ship's stores 
and provisions, are partial losses for which 
the insurers are liable. * 

[viii.] Damage done to a Ship by de- 
fending HER against an ENEMY. 

This subject has been already noticed 
» Viae supra, under another headS where it was observed 

c.l. §l.art. 2. ' 

[c] that if the ship be an " armed ship/' so 

called i. e. carrying a letter of marque — she 
is bound by a kind of implied warranty, to 
defend herself. One of the great objects 
indeed in arming, is to make quicker voy- 
ages — and thereby more profit to the owners ; 
freights are also more readily obtained— 
and the premium given on goods is lower, 
in consequence of the idea of increased 
safety ;— therefore the damage done to the 
ship should be considered as the wear and 

* Ut gup. » In the former part of this essay it has been shownS 

that the provisions are not connected with the freigfatyWhich 
3 ]|f arsliall ^^^^ persons have assumed ; but being the sfaip'ii stom, 
p. 623. are part of her outfit^ and therefore insurable as such •• 
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tear of the voyage. If an ordinary mer- 
chantman however, be attacked by an enemy 
and defend herself, and thereby escape 
capture, the damage done appears to me to 
come under the head of a peril arising from 
the enemy, and in consequence that it is a 
partial loss for which the insurers are liable. 
But there are men of information in Lloyd's 
who are of a different opinion, and who on 
the principle that whatever is ultimately 
for the general benefit ought to be made 
good by a general contribution, consider this 
to be a subject of general average. If the 
ship should not escape capture, but be 
afterwards re-captured, still I imagine the 
damage done should be .recoverable as a 
partial loss, — if it were only as an encou- 
ragement to owners of ships to order their 
masters to defend the vessels entrusted to 
their care. 

[ix.] Sails split and Masts sprung qy 
CARRYING A PRESS OF SAIL to cscape Cap- 
ture^ or when on a lee-^hore. 

According to the erroneous ideas of many 
persons, and particularly foreigners, it is 
thought that the dams^e arising from carry- 



N 
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r 

ing a press of sail to avoid a lee-shore should 
* V^k ?"'*'*' ^^ made good by a general contribution'. 
M If however the case were of that extraor- 

■ 

dinary nature to justify any claim, it would 
be for a partial loss ;'^^because an act of ne- 
cessity, as before aigued on the subject of 
c. 1. § i^alrt!^. running a ship ashore', cannot be considered 
'■**'^ a voluntary sacrifice for the general safety. 

Agreeably to this it has been held, that the 
dtmage a ship receives in her rigging from 
durrying an extra press of sail to escape vap-^ 
imte by a privateer, is i^ partial loss on the 
ship". 



» 2 New Rep. 
p. 378. 



One of the difficulties in distinguishing 
between the wea^ and tear of the voyage, 
and those losses which entitle the owner to 
make a claim on the underwriter, arises from 
the unsiatisfactory nature of the evidence 
obtainable on these occasions ; which evi- 
dence generally consists of merely a protest 
and a swrvey: the former drawn ufp by a 
p^^soii, from the nature of his profession 
unacquainted with navigation and practical 
seamanship, and therefore liable to make 
erroneous details ; and the latter applying 
only to particular cases of actual perceiv- 



t 



OR PARTIAL LOSS. 169 

able dam^e done to the ship's hull or her 
ipasts. From this it may be gathered, that 
the correctness of such claims must in a 
great measure depend on the skill and judg- 
ment of the person who undertakes the ad- 
justment ; and that no rules can be given 
wtiich would hold good in all cases, or be 
generally useful. The log-book is always 
of much more use in matters of this kind 
than any protest ; — in confirmation of this, 
Magens remarks that (even in his time) pro- 
tests were become almost a mere matter of 
form\ W^"^""' 

p. o7. 

In the adjustment of a claim for a partial 
loss, and also for a general average, (where 
any of the ship's materials are sacrificed,) it 
is customary to deduct on€-^AeVrf from the new 
materials and labour — and unless a ship be 
perfectly new, i. e. on her first voyage, or the 
materials sacrificed be perfectly new, this de- 
duction is invariably made. The owner will 
sometimes complain of the hardship of the 
case where a cable has been only pnce or twice 
wetted — and sails have been only otice bent 
previous to the time of the accident ; — ^but he 
should recollect, that if one-third is deducted 
in cases where materials are worn only per- 



<st: 
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* 

haps ane-iweniieth, that there is no more 
than one-third deducted where they are 
worn nineteen-iwentieths. Thus the rule by 
acting invariably is found to be equitable 
in its operation*. 

^ With respect to a partial loss ou the ship when she 
puts into an intermediate port to repair her damages, 
^l Mag. p. 159. and is afterwards lost, — Magens says^, that where the 
insurance is charged in the claim, the (original) insurer is 
to pay the value of the ship, less the particular average, 
(which he paid before,) but where no insurance is charged, 
the insurer is to pay the full value of the ship, in addi- 
tion to what he paid before for particular average. 
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The general principle of indemnity holds 

good in all cases of insurance, whatever may 

be the thing insured. The datOj on which 

the interest in goods is founded, are the first 

cost, or value on board the ship at the place 

of loading, with the premium of insurance, 

the policy duty, and (when incurred) the 

conunission for effecting the insurance ; to 

which may be added, if inserted in the po- 

licy, the charges of recovery in case of loss. 

This is the value as between the assured and 

the insurer, " m the absence of any express 

co»<rac« on the subject*/' No deviation can 'i«^'fiU/>. 

be made from this rule without the consent 

of the insurer. 
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Article 1 . On Policies on Goods. 

The subject of valuations in policies on 
goods has occasioned much difference of 
opinion in Lloyd's ; it is rendered complex 
in consequence of the generally received 
idea, — that a different rule ought to govern 
in the case of a partial loss, from that which 
governs in a total loss. Strictly speaking, 
the value of the thing insured, as relates 
to a policy of insurance construed as a con- 
tract of indemnity, is, as before mentioned, 
the cost on board and the premium, and 
commission on the same*. But as this is 
not always the value to the merchant, it 
has been found consistent with the liberal 



I Ord. Hamb. 
tit. xii. art. 4. 



^ Agreeably to this, the ordinance of Hamburgh * 
enacts — *^ Where no valnation is made in a policy, the 
invoice, with the addition of all charges, and premiuin 
of insurance^ and re-insurance," (t. e. insurance of the 
premium,) " shall be the foundation whereby to compute 
the loss." 
* Lang. Jttf ord. Langenbeck* says, that the above had been the custom 
p. 214. ^£ Hamburgh and most other places, for many yean be* 
fore it appeared in the assurance code of that city. 
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practice which ought to prevail ia all com- 
mercial dealings and contracts, to allow the 
assured to value his goods in the policy, and 
to include in such valuation a fair mercantile 
profit. This is consistent with equity, and 
also with lawl ; and in case of a total loss the ' yj^®**'^'^ 
principle is not disputed, but the valuation 
is held good. And the same in the case of 
(what is called) a salvage loss^ which partakes 
so much in its nature of a total loss. But, 
it is said, " in case of a partial loss the va- 
luation must be opened out." By which 
is meant, it must be analysed to show 
its component parts, and if any profit be 
found, the valuatioli must be rejected, and 
the invoice cost, with the premium, &c. be 
taken as the interest at risk. This asser- 
tion does not appear to rest on a good 
foundation. Let us examine it : — The 
question is, — whether in a partial loss, or 
a particular average on a valued policy, 
(including a profit,) the goods being ascer- 
tained to be deteriorated, for instance, one- 
fourth — the insurer shall be called upon for 
a fourth part of the value agreed to by. him 
in the policy; or whether this valuation 
shall, in consequence of the partial loss, be set 
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aside, and a fourth part of the amount of the 

cost, with the premium, &c. be demanded 

in its stead ? 
I Vide Preface xijg ^jn which, it has been mentioned*, 

tt Appendix 111. , ' . 

was intended to have been brought into 
parliament in 1747, provided for valuations 
in case of partial loss, and enacted, that if 
/ the goods insured were damaged, the assured 
should recover according to the valuation in 
the policy. 
« 1 Bfageof, Magens says*, " to obtain what is aimed 

at by a valuation, it is not sufficient to make 
it in the lump, or at so much per hale or 
chesty because this would only serve in case 
of a total loss. But to make a valuation of 
service where goods are damaged, or partly 
lost, the policy must express what particular 
goods they are, and their value at a certain 
price by the piece, yard, pounds &c. the 
insured paying the premium in full on that 

aniou^nt." 

Millar, to whom we are indebted for much 

sound sense and just reasoning on this and 
» Millar, p. 365. many other subjects, says% " in certain cases 

of partial loss upon a valued policy, it has 

been said that the valuation must be opened. 

This applies \o goodiS valued generally at a 
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certaui sum ; — but if valued at j96r bale^ hogs^ 
head^ package^ ton^ &c :— the valuation may 
still hold as a proof of interest, and it need 
not be opened." 

It is said by Mr. Park'—" where the loss ' ^'^^ P* i^^- 
is partial, the value in the policy can be no 
guide to ascertain the damage, which then 
necessarily becomes a subject of proof as 
much as in the case of an open policy/* 
And hence it has been inferred, that in all 
cases of partial loss the valuation must be 
opened. " The value in the policy,*' it is 
true, " can be no guide to ascertain the da- 
mage," — nor will the invoice be a better 
guide : — " because no measure can be taken 
from the prime-cost to ascertain the quan- 
tity of such damage*/* But this has nothing ' ^ ^'^'^^'o 
to do with the necessity of opening the 
valuation in case of a partial loss : — for the 
above words are used by Lord Mansfield, 
merely for the purpose of elucidating his 
position ; — that a particular average ought 
not to be adjusted as (what is called) a sal- 

Vafi:eloSS\ sViderop. 

^^ \r ,1 . Bur, Rep. 

Mr. Serjeant Marshall is not more precise 
on this point than Mr; Park ; aad in neither 
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of these excellent works is any reason 
given to support this doctrine. 

The only case which occurs in the law 
p.^aai!'*^'' books', ought to have little or no weight. 
. ' In that case, the insurance was, " on ship 
and goods ; valued at the sum insured" 
Therefore, it would have been as necessary 
to have proved the value, none being spe- 
cified in the policy, if the loss had been 
total J as it was on its being partial. Be- 
sides, the determination of the court on this 
point appeared to be governed by the evi- 
dence of the broker, who swore that " when 
the loss was partial the policy was consi- 
dered as an open one."* 

On delivering a late judgment of the court 

* As to evidence in courts of law of what is or is not 
the custom of Lloyd's, it should be taken with great cir- 
cumspection ; more particularly^ when it is known that 
persons of the best infonnation, and who stand the highest 
in regard to experience and character, differ from each 
other on many leading points, which out of the room aie 
thought to be settled. The writer takes the liberty to 
suggest, that it would be well if the jury in such cases 
were not only to weigh the evidence veiy deliberately^ 
but consider the reason and justice of the casie, 
before they give a verdict expressly on a usa^e in 
Lloyd's. 
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of King's Bench on this subject, the Lord 

Chief Justice said\ " this case (alluding to *^5j^*'"^'* 

the mode of adjusting particular averages) 

is generally favourable to the underwriter, 

as the invoice price is less in most cases 

than the price at the port of delivery ; but 

the assured may obviate this inconvenience 

by making his policy a valued one ; or by 

stipulating that in case of loss, it shall be 

estimated according to the value of the like 

goods at the port of delivery*. In the ah- • videRoccM 

9ence of any express contract on the subject, Not.xxxi.— 

•^ ^ ^ J ' who cites San- 

the general usage of the assured and under- terna de Au^c. 
writers supplies the defect of stipulation, and stnicca <fc' 
adopts them voice value, mcludmg premium n. i. 

«. 1 . . j.1^ A J J Scaccia<teCam- 

of insurance and commission, as the standard mt^ n. i69. 
value for this purpose.'^ The court did not 
express any opinion as to opening ^ gross 
valuation in case of a partial loss. 

On a later occasion' the same learned i^*^^®"*' 
judge was of opinion, that in an insurance on 
goods valued in the poKcy, there may be a 
sum included for imaginary profit, and the 
valuation cannot be opened in consequence. 
And his lordship added, ^^ the valuation 
can only be opened where it is very exor- 



V 
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bitant or where some proof of fraud can be 
established/' 

From the foregoing we may safely con- 
clude that the idea so prevalent in Lloyd's, 
that -^ in jOa$e of partial loss the valuation 
must be opemed, and rejected if it prove to 
be more than the invoice and premium/'*^ 
i» erroneous. 



■ * t 



> Valued policies on goods are conceived to 
have originated in insurances on the pro^ 
4uce of plantations in the colonies; of 
which, as no invoice could be had, (no 
purchase having been made,) a valuation 
was necessarily adopted, such as would in- 
demnify the planter in case of loss. To 
thia valuation the underwriters agreed, and 
therefore when a loss took place, eith^ 
t0tal or partialy thene was no dispute as to 
the amount of interest. 

This practice having been found veiy 
Qonvenient among merchants and nnAiSh 
.writecs, M it served to prevent trouble And 
iiitigsition, led, it may be supposed, to^tlie 
adoption of the same principle in the in- 
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surance of other kinds of merchandise, 
which by degrees were specified in the 
policy, and valued at per bale, hogshead, 
ton, &c. And though it is still asserted in 
general terms, that " a partial loss opens 
the valuation,'* it is well-understood that 
the assured has no other motive for being 
thus precise, than that the valuation shall 
not be opened in case of partial loss. If it 
were not indeed for that purpose, he might 
have contented himself with a gross valua- 
tion only ; which would have enabled him 
to recover a total loss by proving the interest 
to be on board\ ' utsup.p.iM- 

The objections against a valued policy 
appear eqilally to apply to a total, as to a 
partial loss. It is said, in Lloyd's that when 
any sum is included in the amount insured, 
without declaring it as profit, and for which 
&ere is no interest, the insurance partakds 
of the nature of a wager. In reply to this ; 
^'^ it is settled,'' said Lord Mansfield', in "2^^^'^"^' 
the celebrated cause of Lewis v. Rucker, 
♦* that upon valued policies the merchant 
need only prove some interest to take them 
out of the act' ; because the adverse party Lf|*^*- ^^• 
has admitted the value, and if more proof 
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were required, the agreed valuation would 
signify nothing." It is also objected to a 
valued policy, (which includes a profit,,) 
that there are no means of determining be- 
tween what is a fair mercantile profit, and 
what may be deemed exorbitant ; — but 
these objections are not confined to a par* 
tial loss. 

Some objection may reasonably be made 
to a gross valuation, — ^for instance, " on 
goods valued at £ 1000'* — ^and a satisfactory 
explanation should be given before such 
valuation were allowed. In the case also 
where a parcel of manufactured goods are 
valued at a round sum, or even if every 
package were valued separately, and parts 
of the packages were damaged,— if the 
goods are of different values and qualities^ 
"—there are no means of adjusting the claim 
correctly but by resorting to the invoice 
whereon to apportion the loss. The only 
matter of consequence to be attended to in 
that case would be, — that the underwriter 
is not made to pay a loss on a larger sum 
than that on which he has received a pre- 
mium. 
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It is now agreed and acted upon, that 
where a valuation is made on colonial pro- 
dtice^ at per hogshead, barrel, bale, cwt. lb., 
&c. — or on manufactured goods, at per piece, 
fell, yard, &c. such valuation ought not to 
be queistioned, if (as in all cases it is as- 
sumed) the underwriter had consented to it. 
And where an insurance is made on a spe- 
cified number of hogsheads, bales, &c. of 
colonial produce, valued at a round sum : — 
as " on 100 hogsheads of sugar, value at 
^'2000,'* — or '' on 100 bales of cotton, 
valued at ^1000,'* there can be no doubt 
but such valuation ought to stand. 

The above relates chiefly to cases where 
the valuation includes a profit ; but when 
the valuation is smaller than the amount of 
the invoice covered, which if there be much 
difference, must generally have originated 
in mistake, no precise rules are laid down, 
whether it shall be set aside or be allowed 
to stand. But in both cases of valuation, 
the motives of the assured for increasing or 
decreasing the amount should be inquired 
into, and those liberal rules which govern 
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in all other commercial dealings should be 
acted upon in cases of this natiire. 

If goods are fraudulently overvalued in 
a policy of insurance with intent to de^ 
fraud the underwriters, the contract i^fc 
entirely vitiated, and the assured cannot 
recover even for the value actually on 
i^aCwnp^ ««/>. board*. Where however good faith is used 

between the parties, it is well knowu 

that the courts of law always allow the 

most liberal construction to be put on 

the words made use of by the assured or 

I the broker ; — and accordingly, where there 

was a policy of insurance on goods by 

" ship or ships,'' to be thereafter declared ; 

— it was held that if the broker by mistake 

make a written declaration upon goods by 

a wrong ship, to which the underwrites 

have put their initials ; he may afterwards 

in compliance with the orders of the assured, 

declare upon goods by another ship, without 

the assent of the underwriters and without a 

V.^^^"' fresh stamp'. 

It is scarcely necessary to say, that the 
consignee or the merchant may at all times 
declare on the policy the interest insured, 
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without asking leave of the underwriters, 
and even without previously having liberty 
on the policy to do so; the underwriters 
may however always investigate whether 
the goods so declared were those originally 
intended to b^ insured. The fairest mode 
is, — to declare the interest as soon as the . 
merchant is himself acquainted with it, 
and get the underwriters* initials to the 
same : when the risk is terminated no de- 
claration of interest can be made. — For on 
an open policy " on goods, to be hereafter 
declared and valued," it was held by Lord 
EUenborough, — that " the declaration of 
intere^ to be available must be communi- 
cated to the underwriters, or some one on 
their behalf, before intelligence has been 
received of the loss. But the declaration 
is not a condition precedent; — and if no 
one is made, the policy^is then open instead 
of valued, and upon proof of interest the 
assured will be entitled to recover'.'' n. p. p. 150. 



As it is advisable that every thing should 
be done in the first instance to prevent fu- 
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> 1 Mtgens, 
p. 36. 



* Tide supra, 
p. 161. 



ture discussion, it is recommended, that in 
insurances " on goods*' generally, from fo- 
reign countries, when no invoice has come 
to hand, and the merchant has no means of 
making a declaration on the policy, — the 
coin, or money of account in which it is 
customary to make out the invoice, be 
assimilated in value with our money' . And 
if the merchant acts as agent and means to 
insure the charges of recovery in case of 
loss, in should be so stated in the policy \ 



Article 2. On Policies on Ships. 



'ManhaU, 
p. 623. 



^ J> Gtttdon, 
a. S. art. 9. 



The value of a ship is said to be be what 
she is worth at the port where the voyage 
commences "", including all her stores, outfit, 
and money advanced for seamen's wages* ; 
the whole covered with the premium of in- 
surance% commission for effecting the same, 
(if incurred,) and charges of recovery in case 
of loss, when required. 



* By this it is supposed is meant, the worth to ibt 
owner when the insuiance is effected. 
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It is of some consequence to mention, 
that the value of the ship may in ease of 
loss, make a very material difference in the 
claim, e. g. — in a salvage loss, suppose the 
actual value of the ship to be ,£2000, and 
she be insured at ^63000,— the salvage 
being <5e 1500, the loss is j£l500, or 50 per 
cent. ; — ^whereas, if she had been insured 
at ^2000, (the actual value,) the loss would 
have been only £500 or 25 per cent. 
But in case oi average loss, it would be direct- 
ly the reverse : e. g. — if <£3000 be insured 
on a ship worth only ^2000, — the amount 
of the average loss is £\500, and the under- 
writers pay only 50 per cent, /—whereas, if 
only ^2000, (the actual value) were insured 
—the underwriters would pay £75 per cent. 
These remarks are more particularly applica^- 
ble to an insurance on an open policy,— be- 
cause in such a case before the loss is settled, 
inquiry may be very properly made into the 
actual value of the ship at the time the in- 
turance was effected. 
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Article 3. On Policies on Freight. 

On an open policy on freight, the interest 
is, according tOs the practice of Lloyd's,— 
the amount of the manifest, or freight 
list, covered with the premium, &c. 

It is said by some, that the interest in 
freight ought to be that sum, and no more, 
than the owner calculates on receiving in 
case of the safe arrival of the ship ; because 
in case the ship is lost, that is all he loses. 
But the practice is as before stated, and it is 
probable it will remain so unless the law 
shall decide otherwise. 

In the case of an open policy, the assured 
ca» only recover the amount of what is 
actually on board at the time of the loss,— - 
and it is the same even on a valued policy, 
uniess a fuH cargo be provided, or there be 
a contract either writtjen or parole to sup. 
» 3 Camp. isep. ply otie\ But on a vs^tied policy on a 
' '^' ' chartered ship, and where the cargo is ready 
to be shipped, — there is no doubt that the 
assured is entitled to recover for a total 

« lMaiile& , 

Selwyn'fl i^p. lOSS . 
p. 913. 
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As in goodsi, so in regard to the ship *^*««ppi6^- 
and freight — if the charges of recovery in 
case of loss are meant to be insured, they 
must, if the policy be an open one, be so 
declared.* 



^ These charges are 2i;per cent, when the merchant, 
as agent, effects the insurance through a broker : — e, g» 
^ per cent, to the broker for recovering the loss, and 
2 per cent, to the merchant for his commission: e, ^.*— 

Amount of loss recovered of the underwriters <3^500 

Deduct brokerage, i per cent. . 2 : 10 

407 : 10 
Deduct commission, 2 per tent. • 9 : 19 

Neat Sam . . if 487 : 11. 



Sa 
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PART III. 



m meium Df ^xtminm. 



The assured is, under various circum- 
stances, entitled to a return of the whole or 
a part of the premium. 

These are : — Firsts — when it is stipulated 
in the policy ; — Secondly^ — when it is implied 
by the nature of the contract. 



Article 1 . When a Return of Premtum is 
Stipulated for in the Policy. 

These returns are, for departing with con- 
voy ; — for sailing on or before a certain day ; 
—for ending the voyage short of its ultimate 
destination ; — and, in general, for any thing 
which lessens the risk of the insurer,— 'Who 



p. 398. 
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having received a premium commensurate 
with the extent of the whole risk of the voy- 
age, agrees, (according to the condition,) to 
make a proportionate return if any specified 
occurrence take place to decrease that risk. 
But in every claim of this nature it is in- 
tended, and ought to be so expressed in the 
policy, that the ship shall have arrived at her 
ultimate port of destination. The present 
Lord Chief Justice of the Court of King's 
Bench said\ on a case of this nature; — '^\^^'^^^^' 
" the words ' and arrives* annex a condition 
which over-rides and governs equally all the 
several stipulations contained in the policy, 
for a return of premium in the events of a 
sailing with convoy for the different parts 
and subdivisions of the voyage." And in 
point of fact, it is well understood, that 
whatever may be the premium or the stipii- 
lated returns in the policy, — if the voyage 
be not completed ; — i. e. if the ship, or the 
article insured be lost short of the port of 
destination, the full premium is earned. If 
indeed there were any doubt about this, it 
would be easy to state, after the printed 
words in the policy " and arrive/' — ' at her 
Jinalport of destination^* — or by inserting the 
name of the last port. 
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In the case of a ship receiving sailing in- 
structions, and departing with convoy, the 
return stipulated must be made even though 
she lose the convoy the next day. But this 
ought not to be intentional on the part of 
tljie master.* 

If the insurer pay a loss oi any part of the 
interest, he cannot be called on for a return 

/ ' 

» A master of a ship is liable to ^1000 penalty, if 
(having no licence,) he depart or sail without convoy from 
,the place of rendezvous^ or if he wilfully separate from 
the convoy without leave ; and the penalty is increased 
to ^^1500 if he have naval or military stores on boai^d. 
Stat. 38 Geo. 111. c. 76. § 3. 

But to make the owner liable under this statute, it most 
' be broug^ht home to him, that he was consciously instn- 
» L. Ellen- mental in the ship's sailing without convoy \ 
e! tTsh. MS. It will be in the recollection of many of the subscribeis 

to Lloyd^Sy that some years since, (in 1798) the masten 
of certain American ships took advantage (^ the clause in 
the policy, — ^to return part of the premium for departing 
with convoy and subsequent arrival, — and immediately on 
obtaining sailing instructions, purposely left the convoy 
and proceeded on their voyage ; — accordingly, it became 
necessary to guard against this, and thq condition of the 
return was made to be, '* if the ship depart with convoy 
and arrive with the sameJ*^ Thus, very properly, instead 
of any thing being gained by this proceeding, the Ame- 
rican master was on a future occasion, put in a worse situft- 
tion than those who honestly remained with the convoy 
as long as it was in their power. 
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of premium on that amount. And accord- 
ing^Iy the practice is, when a partial loss or 
a particular average occurs, to allow the 
underwriter to retain the premium on the 
amount of the claim ; it being considered 
that so much has not arrived. This I con- 
ceive to have been the custom for at least 
thirty or forty years past, — for it is men- 
tioned by Weskett', as the practice in his " w^ket^ 
time, and he does not state it as any thing 
new*. • 

But thb lawyers say, that in case part of 
the premium is agreed to ^be returned on 
performance of some stipulation, — this shall 
be done though the insurer be obliged to pay 
a partial loss' ; because the word " arrives" * Maniiaii, 

^ ^ p. 669. n. 

relates only to the ship even in a policy on 
goods'. Lord Mansfield said*,—*' in the '„.^&'^S'^^; 
stipulation for the return of premium no f^o/*^* 
regard is had by the parties to the condition «*""P- 
of the goods on the arrival of the ship, for 
if it had been meant that no return should 
' be made unless all the goods arrive safe, 

* Where a partial loss is adjusted on the prinoiple 
called a ** salvage loss," the underwriter should retain the 
premium on the whole value of the interest damaged ; 
upon the principle hefore stated*, of the underwriter *Ut«»PP.W»» 
paying a total, loss and taking the proceeds. 
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* they would have said, — ^ if the ship arrive 
with all the goods' or ' safely with all the 

p. 4m!^ ^^' goods/ '' Lord Kenyon afterwards said', 

alluding to the full stipulated return to be 
made when a ship was captured and redcap- 
tured, — " if it were intended to make an 
agreement different from what the words 
import they would have added after ' arrived/ 
' safely from the enemy/ or other words to 
that effect/' 

It is not, however, the law. nor the prac- 
tice, in case of capture and re-capture, for 
the insurers to retain any part of the premium 
stipulated to be returned, but the full return 

• Park, p. 371. jg j^^de* ; * and the same is done in case of a 

general average, or charges incidental there- 
to, occurring on the voyage ; because these 
are said not to be in the nature of a loss^ but 
are charges on the interest, or property at 
risk, and are conducive to its arrival ; and 

• 

* It has been suggested by a merchant who ranks 
among the highest in Lloyd's for experience ^nd intelli- 
gence,— that in case of re-capture, the underwriter ought 
to retain a proportion of the specified return of premium ; 
— ^for instance, if if^lOO be taken out of j^800 for salvage, 
then only J^700 can be said to arrive, and the return for 
convoy should be only seven-eights of the premium stipu« 
lated in the policy to be returned for sailing with convoy. 
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the thing insured does in consequence ar- 
rive safe. 

An innovation lately took place in Lloyd's, 
of the underwriter agreeing in case of the 
arrival of the ship, to return a certain por- 
tion (generally a half) of the premium. This 
was on insurances on foreign voyages. I 
have in vain endeavoured to trace the origin, 
or discover the use of this custom. It may 
perhaps have originated in a mistake,— from 
filling up the policy with a return of pre- 
mium ** if the ship depart with convoy or 
arrive,** instead of " and arrive.** However 
that may be, it does not appear to have an- 
swered any of the legitimate objects of in- 
surance, nor to have been conducive to any 
fair commercial result, but is a mere delu- 
sion, and has, happily for all parties now 
fallen into disuse. It is scarcely known in 
the courts of law, — though one case is re- 
ported* ; from which we learn, that the » 15 Rate's i^p^' 
assured is entitled to a return of premium^* 
" for arrival,** under those circumstances 
which discharge the underwriter from any 
loss. This alluded to a seizure on arrival, 
and a subsequent recovery of the property 
by the assured. 
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Article 2. Where a Return of Premium is 

Implied. 

In general, a return of the premium ought 
c.^^'fj"' to be made, when the interest intended to 
^II^"^^' be insured has never been brought within 
old^wMt. ^^^ terms of the policy ; or, in other wohls» 
kJ**^j when the insurer has run no risk*. For 

For: Ord. pas- 

«>»: " risk is, properly speaking, the very essence 

PoA. c. cTiiM. of the contract of insurance*. ' It is not 
n. 176. * indeed consistent with equity that the in- 
c. xvi. \ i. surer, merely because he has subscribed the 
iMa^eiu,p.9o. policy, should retain the consideration, 
p"i24of '^** * without running any part of the risk for 
p.**S8.^*^ which such consideration was paid. A re- 
p 6^^*^ turn of this kind is as ancient as the contract 
'.^ff^^^"' itseir. 
1 Emerigon, ^^^ ^^c Italian writers, &c. hold, that the 

p. zoo. ' ' 

f iji>cc«f«y» assured is not allowed to dissolve the con- 
* Ia Guidmij , tract at his pleasure, and therefore if he do 

c. 9. art. 16. '^ ' 

iioccM,Not.xi. not proceed in his intended vovaffe the in- 
lian authorv surcr shall Still retain the premium ;'--^^eX' 

cited by him, 

Loeoenliis, 1.2. ccpt in the case where it becomes impossi* 

Emeri^n,' ble the goods, &c\ 

PfcrCp! 371. This return, however, is only to be made 

HankaH, 
p.6ft3. 
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when the insurer strictly speaking, has run 

no risk, — for if the risk has commenced 

there shall be no return ' . If the policy, for Po^ *!j?'X'/c. 

instance, were a valued one, and he could at '''^w-ci"^^?. 

any time, under any circumstances, have Emengon, 

" *' c. XVI. ^ 2. 

been called upon to pay the whole sum in- 
sured, though the sum in the policy be twice 
the value of the effects insured; e. g. — 
if the thing insured be " valued at <£ 2000/' 
and its real value were only <f 1000, there 
shall be no return of premium*. But where * 2 jMagew, 

^ p. 137. 

the insurer could never have been legally "awh. p. wa 
liable, — as in case of unseaworthiness, the 
whole premium must be returned. For 
" if the risk is not run, though it is by neg^ 
led or even the fault of the party insuring, 
yet the insurer shall not retain the pre- 
mium'.*' * L. Mantfield. 

3 Burro w*s 

If the insurer knew of the ship's arrival iiep.p. 1240. 
when he underwrote the policy, he must re- 
turn the premium\ — But if the assured * *JJ*8^"*» 
knew of the loss at the time he effected the .^ Burrow's 

Rep, p. 1909. 

insurance*, or if neither party knew of the Pari^, p- 367. 

116 1 1 n 1 Marihall,p.64». 

arrival or the loss , the premium shall be * Rirk, p. 218. 

, . , . Manha]l,p.651» 

retained by the insurer. « Park, p. 367. 

When the risk has commenced the assured 
has no longer any power to recede, and the 

2b 



1S6 OF RETURN OF PREMIUM. 

»Miiia^p.535. insurer is entitled to the whole premium', 
P* ^} . . if there be no stipulation for a return. 

and vide foreign '■ 

writers utiup. Insurauces beiner made *' at and from/' it 

p. 184. ° 

very seldom happens that no risk has been 

run : — thus, in case of deviation from the 

voyage insured, — the property having been 

« Park, p. 317. at risk the premium is earned* — and the 

whole premium is retained, because the in- 
surer has run the risk of a total loss. And 
the same in a breach of warranty, when the 
risk " at^' has commenced. Also in an in- 
surance out and home, " on ship*' or '' on 
goods" though the ship be not able to re- 
turn, or there be no interest home, — the 
insurer having run the risk on the voyage 
out, and been once subject to a total loss, 
no return can be demanded ; — except on 
East India voyages, where the custoiri is to 
return half the premium. 

On illegal insurances no return can be de- 
manded after the risk has terminated ; — be- 
cause the courts of law will not. interfere to 
assist either party, both being in pari de- 

^ Doug. Rep, lictO^. 

Millar, p. 533. As the wholc prcmium is considered as 
Marshdi, camcd when the risk has commenced, so, if 
^* the premium be entire, — as in the case 
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above, of an insurance " on ship" or " on 
goods" out and home, — or in an insurance 
for time, — or jvhen the ship is bound to 
several ports, —or the like; — the premium 
being entire, the risk and voyage are consi- 
dered also as entire. In siich cases the pre- 
mium cannot be severed and proportioned 
on each, — but the risk being once begun the 
whole premium must be paid'. Except, '^^eel'^^' 
it is said, where an express usage^^ is found ^**5f5^^^' 
of an apportionment of the premium*. pT'** 386* 

The retaining the whole premium in any or Marshall, 
in all of the above cases is no hardship on * Park, p. 392. 

Marshall, 

the assured, because he can always, if he p. eei. 
please, provide against it, by stipulating for 
a return of premium according as the in- 
surer's risk is diminished. 

The foregoing relates to those cases where 
the whole premium shall be retained, or the 
whole premium returned, — there being no ' 

stipulation in the policy to the contrary. 
But where the insurer could never have 
been called upon for a loss of the whole of 
the sum on which he received a premium, 



* Vide Note, ut supra, p. 166. 
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the same equitable principle governs as in 

the cases where the risk has never been 

I Locccniui, brouffht within the terms of the policy* ; — 

I.-2.C.5. n. 16. ^ , It 1- 

Vaiin, p. 69. and thus, if in any event he could not have 
c. iii! n. 165, been called upon for a loss of more [ex. gr.) 

180 

Emcrigon,' than a half or one-fourth of the sum on 
c. XVI. ^ . which he received a premium, he ought not 

to retain premium on a larger proportion 
than that half or one-fourth of the interest. 
The return of premium thus made is called 
" a return for short interest " or " for over- 
insurance.'* 

Both these terms are used indiscriminate- 
ly, but the distinction is obvious, — the for- 
mer is demanded on valued policies, or where 
the interest is declared; — the latter on open 
policies, or where the declaration is general. 
A return for short interest is made in cases 
where the whole of the property declared 
on the policy is not on board ; for instance, 
— if 100 bales of cotton be insured, " valued 
at ^1000," or " at ilO per bale ;"— or if 
" 100 bales of cotton-* be declared^ without 
any valuation ; — in such, or. the like cases, 
if there be only 50 bales on board — or only 
a half the interest— a return of half the pre- 
mium must be made for short interest. 
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When a return of premium for over^insur 
ranee is claimed, it is in the case of an open 
policy on goods or on freight ; if in such an 
insurance the amount underwritten be 
^1000, and the amount of the property at 
risk be only <£500,-r— it is evident that there 
is an over-insurance of <£ 500, and that in 
case of loss the underwriter could have been 
called upon for no more than one-half the 
amount insured, — a return ofhalf the amount 
of the premium must therefore be made for 
over-insurance. 

This latter is in its operation a double in- 
surance, though not intended to be such at 
the time. For a double insurance, accord- 
ing to Lord Mansfield', is where the full * ^®**"r7'" 

^ ' Rep. p. 489. 

value of the interest is insured (or rather i Black, Ji«p. 

p. 403. 

where the insurance is effected) on different 
policies by the same party. In such a case . 
the assured may, when a loss occurs, make 
his election to recover of which set of under- 
writers he pleases ; and the underwriters of 
whom he recovers may make a demand on 
the others to contribute their proportion of 
the loss*. But on the general principle, of * ^^^•*^' 
insurance being a contract of indemnity, he ^^*^^^ 
cannot recover of both, nor can he demand 
more than the amount of the interest which 
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\t}J^«r^7^' he has at stake'. Therefore, — in case of a 

itep, at fop. ' N 

double-insurance, a return of half the pre- 
mium may be demanded on arrival. This 
*,r*^ *'*"^" is now the law of England*. 

The foreign authorities are in general in 
favour of the risk attaching according to 
the priority of dates and subscriptions ; and 
this was formerly the law with us\ But 
as it now stands, it would be useless to go 

» 

at length into this subject ; — good reasons 
might however be given, why it would in 
many cases be more equitable than the pre- 
sent mode*. 



3 Marshall^ 
p. 140. 



^ Le Guidon^ 
c. 2. art. 16. 
Ord. Antw. 
France, Amst. 
&c. 

Molloy, 1. 2. 
c. 7. § 12. 
Loccenios, 1.2. 
c. 5. n. 16. 
Valin aur Ord. 
Fr, art. 10, 
16 &c. 
Potb. Cont. 
cT^M. c. iii. 
§ 2. n. 177. 
Emerigoo, 
c. XTl. § 6. 
Millar, p. 548. 
P^k, p. 371. 
Marthall, 
p. 676. . 



In all those cases where the premium is 
Returnable either in whole or in part, with- 
out a stipulation in the policy to that effect, 
it is customary to allow the insurer a hcUf 
per cent. — therefore, whenever it is said that 
, the whole premium, or a part of the pre- 
mium should be returned, it is with this 
exception. * v 

This is a very ancient custom, as appears 
from the foreign laws and ordinances, and 
the foreign writers on insurance*. Different 
reasons have been given for the rule, but the 

* Vide infra,— Caae 3. Article 3. 
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I 

best appears to be, — that as the insurer can 
never by his own act discharge himself from ^ 
the contract, if the assured think proper to 
/discharge him, (which he has always the 
power to do, before the risk has commenced,) 
he is bound to make him some compensa- 
tion for his trouble. The principle is ac- 
knowledged in Lloyd's, and is always acted 
upon whefe no stipulation is made to the 
contrary. 

But it is said^ that the half per cent. ^^^^S;'**"^- 
is not to be allowed the insurer unless 
the breaking up of the voyage depended on 
the act of the assured, e. g*. — if a ship 
were burnt by lightning before the risk com- 
menced, the insurers cannot demand the 
half per cent., because the non-excution of 
the contract did not proceed from the act of 
the assured, but from a superior force {vi$ 
divina) against which the assured could not 
provide ; according to the maxim " nemo 
pr€Bstat castisfortuitos" — the insurer cannot 
in this case demand the half per cent, as a 
recompense. It is contrary to all principle 
that a party should be held liable for the 
non-execu.tion of a contract, when it was 
not by his fault but a superior force that the 
contract was not executed. 
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Article 3. 

Before this subject is closed it may be 
useful to mention two or three cases out 
of the many that have occurred, where the 
practice is not satisfactorily settled in reg^ard 
to the apportionment of the interest for 
the return of premium or loss, after the risk 
has terminated. 

Case 1. 

A merchant receives advice of an intend* 
ed shipment of colonial produce, and in- 
sures £5000, " on Goods." Shortly after- 
wards he receives advice of indigo being 
shipped, and insures ,£5000, '' on Indigo.*' 
The ship arrives, and the whole interest on 
board is ^5000, indigo. The question is, 
-—how to apportion the interest so as to 
regulate the return of premium ? 

The underwriters on the policy " on In* 
digo** refuse to make any return, because 
they say, — " our policy has full interest/* 

The underwriters on the policy " on 
Gfoods** refuse to return the whole premium 
saying, — " Indigo is goods, and conse* 
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quently, we ran a risk of loss in the propor- 
tion that the* value of the indigo bore to the 
whok amount insured. In case of loss 
therefore you might have called on us for 
our proportion. The contract is between you 
and us, as underwriters an your policy— 
and not between us and the underwriters 
on the policy on indigo, with whom we have 
no concern ;-««and if we are to have no part 
of the indigo^ because you effected an, in- 
surance dn indigo by name, it might also 
have been said, that we were to have no part 
of the indigo, if yoti had not insured it at all 
but had chosen to run your own risk on it ; — 
for thb, no more than the insurance ' on 
Ifltdigo,^^ is any concern of oui*s. — And fur- 
ther,-«-if the interest had been J 10,000 in 
indigo, and a loss had happened, we must, 
8ft well as the underwriters * on Indigo,' 
have paid a total loss ; or if, as the interest 
is at present, it had been lost, the under- 
writers * on Indigo* might have called on 
us to bear .a proportion of such loss, on 
the principle of our having underwritten 
* Goods* — ^which as necessarily include 
indigo, as the genus includes the spe- 

9c' 
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It is said by some, that this, like all case» 

of a similar nature, should be put on the 

footing of a double insurance, in which 

p. i89?*&' case the assured would, as before stated^ if 

p.^89.^*^ a loss occur, have the power ,to make his 

election, and recover of which setof under- 
*\i6**^^*^*^ writers he pleases*.— The apparent in jus- 
» ut infra, tice of this modc will be stated hereafter* ; 

Cam 3. ' 

in the meanwhile it may be allowable to 
point out the mode whereby in a future 
case of this kind a difference between the 
parties may be prevented. This is, by de- 
claring the interest on the policies, while 
the risk is pending, and the assured has the 
power to do so, — as follows : — On the firtt 
policy " on Goods, exclusive of a policy 
for ^5000 on Indigo/' On the second pa^ 
licy '^ on Indigo, and in case of loss, a 
policy for ^5000 on goods not to bear any 
part thereof." 

Here the insurance is the same^ but the 
interest is as follows : — 

if2000 Cotton, Coffee, Sugar. 
9000 Indigo. 

^£^5000 
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• The whole is lost, and the assured on the 
principle of a double insurance, calls on the 
insurers on the Jirst policy, viz. £6000 
" on Goods '* to pay ^62000, and return the 
premium on ^3000 over-insured ; and on 
the insurers on the second policy, viz. 
je^OOO *' on Indigo," to pay <£3000, and 
return the premium on <562000. 

The underwriters on the second policy 
object to this, on the principle before men- 
tioned (in Case 1,) viz. — That Indigo is 
goods, and therefore that the policy " on 
Goods** must take its part of the Indigo ; — 
and they say " the apportionment should be 
stated as follows :*' — 



Insured, tIz :— 

On Policy, No. 1. *• On Goods" . j^SOOO. 
On Policy, No. 2. « On Indigo" . , 5000. 

^ 10,000. 

Interest, viz : — 

In Cotton, Coflfee, Sugar .... .^£'2000. 
In Indigo 3000. 

4^6000- 



Thus, the Interest in Goods is £5000, 
and the Insurance on Goods, .£10,000. 
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The policies therefore ought to pay as 
follows : — 

Policy, No. !• 

5 tenths of the loss ^ on Goods»'* viz. ^S2b00. 

Short Interest . 2500. 

if 6000. 



Policy, No. 2. 

5 tenths of the loss *^ on Indigo,*' viz. if 1500. 

Short Interest . 3500. 

if 5000. 



By which it is shown — if this statement 
be correct, that five-tenths of the Cotton, 
Coffee and Sugar are uninsured, in conse- 
quence of the merchant confining his insur- 
ance on the second policy to " Indigo/* 
instead of insuring " Goods'' generally. 
Notwithstanding the ingenuity of this 
statement, there is this inconsistency,— 
that the merchant^ by effecting an addi- 
tional insurance of <£5000, becomes by that 
means alone, short insured ^1000 ;— for if 
he had not effected any further insurance, 
he would have recovered his whole loss on 
the policy for £5000 " on Goods.'* The ap- 
parent inconsistency of the rule arises from 
the following considerations : — 1st. The 
policy ** on Goods" pays its proportion of 
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loss on the goods 6n board ; — that is, its 
proportion of cotton, coffee, sugar and in- 
digo, as relative to the whole sum insured 
an goods^ — for " Indigo is goods ;" but, 
secondly, the policy " on Indigo," can be 
called upon for a loss on only its prc^ortion 
of indigo. 

To get over this inconsistency, a second, 
and to appearance, a more equitable mode 
has been pointed out, as follows : — 

To find the proportion of indigo in the 
two policies, say, — of j£5000, (the goods 
oa board,) <f 2000 is Cotton, Coffee and 
Sugar, and 3000 is Indigo. 

As the sum insured on the policy " on 
Goods,*' is the same as the amount of 
the goods on board, the proportion, of the 
indigo attachiqg to that policy is therefore 
JSOOO, — to which add^ insured " on In- 
digo '' j£5000— ^which will make the amount 
insured on Indigo, by name, and under thci 
denomination of Goods £8000. 
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U ^8000 have interest ^3000 

^3000, (the proportion attach- 
ing to ihejirst policy,) will have . ^sf 1125 
jf 5000, (insared on the sectmd 

policy,) will have • . . . 1875 

The claim on the two policies is there- 
fore as follows : — 

Policy, No. 1. Loss of Cotton, Coffee & Sugar ^£"2000 

Oflndigo 1125 

3125 
Short Interest 1875 

^£^5000. 

Policy, No. 2. Loss on Indigo ... I . ^1875 

Short Interest 3125 

^5000. 

Of these two statements, though the first 
is apparently inconsistent, yet it will bear 
analysis better than the second if we put 
the extreme case, which must always be 
put if we mean to arrive at the truth. — Let 
then the interest be as follows :• — CoflFee 
^eSOOO. Cotton <£ 9000. Sugar ^3000. 
Indigo <£3000, making ^10,000, which ar- 
rives — the Coflfee, Cotton and Sugar are 
damaged, the Indigo is sound. 
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The underwriters on the policy " on 
Goods'* £5000, have an equitable right to in- 
sist on having an equal proportion of each of 
these articles, according to the total sum in- 
sured — i. e. 4-lOths, or one half of each— • 
they therefore take half of the Cotton jSlOOO 

Coffee 1000 
Sugar 1500 
Indigo 1500 

^65000. 



What then is the result ? The policy " on 
Indigo*' can have only 5-lOths, or one half 
of the Indigo, — and thus the merchant -is 
short insured one half of all the other goods, 
on the same principle as in the first state- 
ment. 



Case 3. 



This case is meant to show the injustice 

of allowing the assured, on the principle of 

a double insurance, to make his election of 

which set of underwriters he may choose to 

recover in case of loss, or attach his interest 

to in case of arrival\ * u* «P' 

pp. m^ m. 

An insurance is effected in war on goods 
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per ship or ships j£ 10,000 at 95 guineas per 
cent. — A peace takes place, and sometime 
after, while the risk is pending, the mer- 
chant effects a second insurance on goods, 
also per ship t>r ships, <£ 10,000 at 5 guineas 
per cent.— <in which policy he declares his 
interest ; the ship having arrived, or being 
lost, he demands a return of premium of 
the underwriters on the first policy for no 
interest. 

"t^his case is put for the purpose of draw- 
ing the attention of commercial men to 
the subject, which appears to call for some 
inquiry* It may also be made to apply 
to the foregoing ;— -for an insurance majf 
be effected in war " on Goods'* ^10,000 at 
25 guineas per cent, to get rid of which, oa 
a peace taking place^ the merchant effects 
je^OOO " on Cotton" and JB^OOO " on In- 
digo'* at 5 guineas per deht., and demands a 
return of the puremium on the policy *^ on 
Goods," his interest being in Cottcm and 
Indigo. 
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The words forming what is called " the 
Memorandum ** are as follow : — 

" N.B. Corn, Fish, Fruit, FlourandSeed, 
are warranted free from Average, unless ge- 
neral, or the ship be stranded ; — Sugar, To- 
bacco, Hemp,Flax, Hides and Skins, are war- 
ranted free from Average,, under five pounds 
per cent, and all other goods, also the ship 
and freight are warranted free of Average, 
under three pounds /^ercen/., unless general, 
or the ship be stranded." 



On these words many disputes have 
arisen, and the meaning of them is not yet 
so well settled as to prevent litigation. My 
intention is to explain as far as I am able, 

2 D 
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the meaning of the words, and I am the 
more induced to do this, from its being one 
of the subjects recommended by the Provi- 
sional Committee of Lloyd's, in their re- 
port of the 19th July, 1811, mentioned in 
the preface to the first edition of this Essay, 
viz : — " the revision of the policy J* 

The objects of our inquiry appear to me 
to come under the following heads : — 

1 . The Origin and Intention of the Me- 
morandum. 

2. What is meant to be comprehended 
under the words '' Com^ Fishy Salt^ Fruity 
Flour and Seed,'' — which " are warranted 
free from Average, unless general, or the 
ship be stranded/* 

3. What is meant by the words " free 
from Average under ^ve pounds per cent/* 
and " under three pounds per cent/* 

4. The meaning of the words " warranted 
free from Average,** — " unless general, or the 
ship be stranded.'' 

6. Of the term " Stranded;" and what 
shall be considered as constituting a strand- 
ing within the meaning of the policy. 
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Article 1. Of the Origin and Inten- 
tion of the Memorandum. 

The memorandum itself first appeared at 
the foot of our policies in the year 17*9^ 
But almost all the foreign countries that had p. lo.***"*' 
a code of insurance laws, had long before 
made a provision of a similar nature in fa- 
vour of the insurer. 'The first instance 
which I can find on record, is in the policies 
of the city of Florence in 1530. But it is 
to be remarked, that none of the foreign 
policies contained the condition relative to 
the ship being stranded. How these words, 
which have been and still are the cause of 
so much contention, came to form^ part of 
the memorandum I have not been able to 
learn. The London Assurance Company 
were the first to discover their insufficiency 
to protect the insurer ; for the clause had 
been inserted in their policies only five 
years, before they caused it to be struck 
out*; and the Royal Exchange Assurance * 7 Term Rep. 
Company shortly afterwards followed their 
example'. [^:t'* 
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The intention of the memorandum ap- 
pears to have been to prevent persons from 
being insured on certain articles, particu- 
larly liable to waste, decay, leakage or da^ 
mage on a sea voyage, or which were of great 
value and small bulk, under the general ex- 
« ord. Eott. pression of " goods' ;'' whereby the insurer 
Amst. art. 10. would run a ffreater risk than he had cal- 
France, art. 31. culatcd ott. In the " memorandum** in the 

& 47. 

Konig.c.vi. policics made use of in Lloyd's it has been 
Hamb. iit.i7. sccu, is not enumerated goods subject to 
stiJck*. art y, leakage ;— for such articles are, according 
copen. art!T to the custom of Lloyd's, free of average, 
I Magenfc/^^ uulcss it cau be shown that the ship had 
Jf'P' ' struck' the ground with such force as to 

make it probable that she had thereby de- 
ranged her stowage. It is the same with 
regard to earthenware, and things liable to 
breakage, — an average on which cannot be 
claimed except under similarcircumstances. 
The warranty respecting certain articles 
being made free of average under a certain 
per centage, is of a later date than the ge- 
neral clause of, free of all average. The 
• Marsh, p. 222. f^YtneT clausc it is said' was intended to 

prevent trifling claims being made on the 
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insurers ; and Pothier remarks, on the arti- 
cle in the Ord. of Louis XIV., which for- 
bids average losses to be demanded of the 
insurers unless they exceed 1 per cent. — 
that " if the losses are very inconsiderable, 
the assurers are not bound to indemnify the 
assured \'' \^''\T:' 

- n. 162. 

Article 2. Of the words, Corn, Fish, 
Salt, Fruit, Flour, and Seed. 

It has been determined that the generic 
expression " Corn," comprehends peas and 
beans and also malt', — together with every L^^^'^iJo* 
species of grain except rice. On a trial »• 
where the question was, whether rice wns 
not corn within the meaning of the memo- 
randum, the usage was proved against its 
being so, considered ; and the court held, 
that the common sense of the words ought 
to decide, unless a clear usage to the con- 
trary were shown ; and that here the usage 
accorded wifth the plain sense of the words, 
to show that rice was not intended to be 
exempted from partial loss\ It has been ^^NeutJUp. 

p* 313* 
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also held that the word salt^ in the memo- 
> Park, p. 112. randuiD, does not include saltpetre*. This 
p,223. n. ^was the opinion of Mr. Justice Wilson, at 

nisiprius, (in 1788) and having never been 
over-ruled the law so stands. 

The London Assurance Company guard 
themselves against any other decision, 
by inserting " rice and saltpetre^* among 
the articles free of all average. 



Article 3. Of the words free from 
Average under five pounds per cent, 
and UNDER THREE pounds per cent. ^ 

The " memorandum" had been introduced 
pnly avery few years before Magens published 
his valuable work on insurance ; he men- 
tions that it was then unsettled what ^as 
the true meaning of the above expressions ; 
i. e. whether the word average meant any 



« The ordinance of Copenhagen^ (art. 1. § 11.) and of 
Hainburgh, (tit. xxi. art. 7.) include general average 
under this warranty. 
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species of loss : — or whether it was only in- 
tended to guard the insurer against loss 
arising from sea-damage'. 'p\^^^ 

The sources from which we derive the 2 8^*1^^^* 
clause make the word average, i. e. " single** feJ^^Si 
or " simple average/* (which the foreign ^•**- 
writers oppose to general average,) include 
all losses proceeding from any other cause 
than that which produces general average. 

It appears indeed to be distinctly under- 
stood, that the warranty of " free of aver- 
age under £3 per cent.*' on merchandise 
generally, and on ship and freight,* was 
inserted to prevent trifling claims from being 
made on the insurers. But there is a dif- 
ference of opinion on the subject of the 
clause " free of average under £6 per cent.** 
when applied to such articles as are liable 
.to be washed out ; or of which there may 
be strictly speaking a partial loss, by the 
total loss of a part. It is the practice o£ 



» Tbe word freight does not occur in the warranty at 
foot of the policies of the Royal Exchange and the Lon^' 
don Assurance Companies. It is to be presumed^ there- 
fore, that all claims for loss on freight are paid, however, 
small they may be. 
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Lloyd's to allow a claim on the insurers for 
sugar washed out^ though it should not 
amount to £5 per cent. This is said to be 
on the ground of analogy ; for the law ad- 
mits a claim on a policy " free of average** 

p. ft&9. fo'^ such part of the goods as are totally lost' ; 

from which it has been inferred that the 
word " average** was not meant to apply to 
a total loss of a part. I imagine this in^^ 
ferencc is not just, — for since the case above 

l^lu^*^^' Muded to, it has been determined', in an 

action on a policy " free of average,*' where 
all the packages of goods (of which sugar 
was a part), came to hand, — that there was 
no claim on the underwriters ; — though a 
great part of the sugar was washed out rf 
the hogsheads.* 

By a total loss of a part therefore, when 
applied to the term " averc^e,** is I conceive - 
meant a loss, (from a peril insured against,) 
of entire packages, or what may be properly 
called a total loss of part of the cargo, — and 
not of a part of each package caused by the 



^ The86 two easeSj which are of great importantanee 
t0 Hbe 8iib0cri%en to Lloyd's, wiB be considered more at 
length in the following article. 
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i^penttion of aea-damxigej which is, by the 
warranty, (as far as it goes) intended to be 
excluded from the risk. 

4 From all that has been written and said on 
the subject of this part of the memorandum, 
I am led to conclude that the cliauses of ^3 
and of £5 per cenli. were both inserted for 
the same purpose, and that the warranty of 
Jd per cent, was declared on certain articleil 
titers enumterated, because they were more 
liable to sea-daihage than the caigo in ge«> 
neral. 

• Thepolicie» of Stockholm, Copenhagen,' 
and the United States, guard against any 
dispute,, by insertiiag the words '^ loss 0f 
damage'^ instead of " average." 

« 

Of those articles emimerated under (the 
head of" free of average under 5 per cent.** 
if several be insured together, and the ave- 
rage be claimed on the whole, the claim 
should be analysed to find if each be da* 
maged 5 per cent. e. g^.— if a claim be 
ihade of «£ 100, ort Plax and Hemp, valued 
at.<£lOQO — i.e. 10 per cent. — -unless each 
of them j^parately amount to 5 per cent, th^ 

S £ 
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claim can be substantiated on dhly one of 
tfaem. 

Various clauses are inserted in policies to 
guard the assured against the effect of th^ 
words which are the subject of this article. 
— ^The following are generally made use of, 
viz, — where several species of colonial pro* 
duce are insured, it is usual to insert^-— <^ to 
pay average on each species, as ifseparcUe tfit 
terestSj separately insured ;"'^^n manufac- 
tured goods in bales, trunks, cases, &c.-^- 
^^ to pay average on each package* , as if^' 
&c.^ — on sugar, ^' to pay average on each ten, 
Jifteen, twenty hogsheads,** (as the agreement 
may be,) '^ succeeding numbers, as if,** &c. 
and in the like manner on other articles. 

It is now indeed considered so much 



» Magens says,— almost all the ordinances seem ddl- 
mnt in not fully explaining wben, and after what manner 
the damage shall be deemed to exceed three per emU. ; 
and he expresses a doubt, if 101 chests of goods beinMie4 
and three chests be totally damaged, so as to be worth 
nothing, whether the loss can be claimed of the nnder** 
writers. — Strictly speaking it cannot, and it is to obriatt 
Uiis dtiflkulty that the abo?e clauses aie by his reeooi- 
1 MAfCM, mendation introduce into the policy '. 

^. 73, 74. 
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agreeable to usage, where goods are insured 
dinect from the place of growth or manu- 
facture, that if the clauses, '* to pay ave- 
|8^e on each species^* of produce, or ."^ on 
each package** of manufactured goods are 
not inserted, yet a liberal construction is 
put on the omission, and the policy is acted 
on as if they. were. The reason is this, — that 
no objection would have been made to it 
^hen the insurance was effected, and in 
consequence it is considered in practice, 
as a mere verbal omission of the broker, and 
treated as such : — agreeably to the opinion 
of Magens*, who says,—" in an insur- ' ^•^^ P' '*• 
ance made generally on goods, each different, 
parcel or kind of goods ought to be consi- 
dered by itself/* ♦ 
These words " to pay average on each 
species,** &c. or " on each package,** &rc. 
mean, that it is not necessary the loss 
should amount to £6 per cent, or £3 par 
cent, (as it may be, according to the nature 
of the interest insured,) on the whole amount, 
to enable the assured to claim a loss of the 
insurer ; — therefore if, for example, — ^^1000 
be insured " on ten cases of manufactured 
goods, valued at <£100 each, to pay average 
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6n eash package, as if separate interests, 
separately insured** — and five of the casee 
h^ damaged, each J63 per cent., — the sum 
of J^15 may he claimed; hut it does not 
mean, that if the whole amount of k>«l be 
iBSO — or ^3 per cent. — the claim should be 
analysed (or opened out) to show that eacb 
case was damaged £3 per cent. Because, 
though it is admitted that a written clause 
' i*^'»^i»- in general over-rules the printed ones ',^ yet 
, here the mutual understanding at the time 

of effecting the insurance is, that this writ- 
ten, clause is to operate in favour of the 
assured, for whose benefit it is expnressly 
made ; and therefore it cannot in good ftuth 
be construed against him. But if it should 
be thought that there were any doubt on 
the subject, the assured might add-«<*after 



* Lord EUenboioiigb says; — '* Where there is any dif- 
ficulty or doubt, the written words are entided to have 
a greater effect attribated to them than the printed ones, 
in as much as the written words ar^ the inmiadial^liai- 
goage and terms selected by the parties thenudmes for 
the expression of their meaning, and the printed words 
are a general formula adapted equally to their case and 
that of all oAer contracting parties upon similar occasions 
wd subjects.'* 
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the words " as if separately insured,"-—" if 
the claim on the whole should not amount 
to £3 per cent/* Or, he might insure each 
species, — each package, — or each ten hogs* 
beads, &c.— separately. 

When tobacco is insured from it^ pla<^e of 
growth, it is usual to insert the following 
clause,—" in case of average, £5 per cent, on 
the amount of the interest to he deducted froi^ 
the average*^ ^ Jhis clause is particularly 
necessary in policies on Virginia tobacco, 
which in consequenceof being often packed 
in a green state, ^ is liable to beconfte heated 
in the cask. 

Two questions have arisen on . the subject 

of tfae^Mfjt> being warranted free of average 

under £% per cent. ; they are as follow : — 

^st, — if a ship during the course of her 

* I have been infonned by a gentleman of great expe- 
rience, who was one of the subscribers to old Dojd't, 
ia Lombard 8treetj-«*-that the intention of the iwenu>- 
randwn wheq first inserted was, that the £^ p^ cent, or 
^3 per cent (accpfding to the thing insured) on the 
amount of the interest, shoi^d in all cases be deducted 
from th^ average, the underwriter paying the balance; 
and that this was then' the practice.* ^ ' ' 
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voyage incur damage (of that nature for 
which the insurer is liable,) not amountiQg 
to £3 per cent., and she put into an inter- 
mediate port and repair such damage ; and 
before her arrival she a second time incur 
damage of a similar nature, which added to 
the former makes the amount £3 per cent. 
— whether the insurer is liable for such loss ? 
This, as well as the following, is among the 
cases which want authority to settle them. 
The practice is, that the claim for one acci- 
dent must amount to £3 per cent. 

The second question is this ; — if a ship^ 
in ballast, cut her cable to avoid running 
ashore, or to escape any other imminent 
danger, — whether a claim shall be made on . 
the insurer though it shall not amount to £s 
per cent, on the value of the ship ? " The 
memorandum,'' it is said, '^ warrants the ship 
free of average under £3 per cent, unless 
general or she be stranded,'' and it is con- 
tended that this cannot come under the 
denomination of general average, because 
there is nothing to contribute to make good 
the loss, and that the insurer, in case of 
general average, is only liable to repay 
to the assured/ that sum which he can 
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show that he has been obliged to pay in 
part of a general contribution;— but here, 
there being only one individual intercist at 
risk, no claim for general average can be 
made out ; for the owner of the dhip comes 
direct to the underwriter and calls upon 
him, as principal, to satisfy his loss. This 
lu^ument does not appear to be perfect*^ 
ly sound ; for in the case of a general • 
contribution, the sacrifice is made to pre- 
serve the ship, the cargo and the lives of 
the crew' ; here two of the objects are at» * ^* wpi^ 

r p* 95* note* 

tained. It is also the leading feature of ge- 
neral average, that restitution shall be made 
of those things which are, in time of distress, 
voluntarily and deliberately destroyed to 
prevent a greater loss. The loss of the 
cable in this case cannot come under the 
head of particular average, (or partial loss,) 
for that must arise from fortuitous accident.. 
It beii^ therefore not of the nature of par- 
ticular average, but of the nature of general 
average, it is conceived that the under* 
writers ought to pay the loss. 



• . 



It has been asked in Lloyd's — ^whether 
what are called, theparticuhr charg^^which 
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attach to the cargo or freight, (usual io a, 
statement of general average,) must an^imt 
to dS pel cent,, to make the insureif liaUe ? 
Neady the sa«ie arguments apply to this as 
to the precedinig case. — ^These charges can?* 
not come under tjx^ denomiBatioii of partis 
culai aVeragie, to which only this? warraaiy 
applies ; they are not of the natuie of a la89^ 
hut are charges incurred to preserve and 
' ^^ "P"** l>ring forward the property * ; — the dause 
only contemplates^ a loss^ and that tilis J<mni 
.< must arise from an accident. 

Doubts? are expressed by some, whether 
the claim for particular aiv^erage must amoiitA 
to £6 or £3 per cent^ withoM the' thmrgk^^ 
to make the underwriter liable? — Icht i»* 
stance:*— 

100. hogsheads of Sagar are insared and Valaed at 
jM^W: The partial fosfi, or particular average 

amnats k^ •••••...... jfy^- 

TIm coLtra chai^s^ ofi aucdon AvAy^ sale chaigea, if -^ 

^ anooDt to . . « . f *•*— r- 

^190. 



Thus, by the charges being added, the 
claim ii3' made to amount to £5 per cent. 
The argument made use of here, is the sanie 



•v . 
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as that on the question of a sale of sound 

and damaged goods ^ viz : — that the charges * utinpra, 

p, 147. 

are a consequence of the damage. This is 
the v«ry reason given by others, why they 
should not be allowed to operate in this 
case ; — tl>e charges are indeed a consequence 
of the damage, and therefore, it is said, they 
are not a part of it. The damages must 
amount to a certain proportion or aliquot 
part of the principal before costs are incurred ; 
and it is argued that it would be contrary 
to all rule, if the damages themselves do 
not amount to the sum required, to permit 
the costs to be added for that purpose. 
Others say, that as indemnity is the great 
principle and end of insurance, there is bo 
reason why the charges which are obliged 
to be incurred before the damage can be as- 
certained, should not form part of the ave- 
rage ; — if this be allowed then there is 
no further question. 

The ordinance of Hamburgh perhaps al- 
hides to this, when it diecrees,— that ^' the 
damage done to the ship or cargo must 
amount to 3 per cent., after the dispacheur^s 
chaise is deducted'.*' * Ord. Hamb. 

^ tit. xzi. art. 10. 

9 F 
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Article 4. Of the meaning of the wards 

*' WARfiANTED FREE FROM AVEBAGfij 

unless general, or the ship bb 
stranded/" 

The meaning of the word " stranded" 
shall be considered in the next article* 
Our present inquiry will be directed tq the 
general import of the above words. And 
ygr^^, — as to the meaning of the words " wot'^ 
ranted free from average.'* 

Two cases have been determined within 
the last five years, which throw much 
light on this subject, and with which it is 
of great importance the mercantile world 
should be well acquainted. It had been 
the law indeed ever since the year 1764, 
that under this warranty the insurers were 
only* liable in the case of a total loss ; but 
what should be considered as amounting 
to a totai loss as regarded the underwriters 
was not then defined. In 1780, in a cause 
* vi supra, where a cargo of peas' arrived at the port of 

discharge in a very damaged state, so as fxot 
to be worth more than one-fourth the 
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amount of the freight, — Lord Mansfield 

held^ that if the specific thing come to the > AtN. p. hh. 

market, the memorandum warrants the in<- Marshan^ssG; 

surer to be free from any demand as for a 

partial loss."" 

Two points however are now settled,— 
^r»*— That when goods are warranted free 
of average, (tmconditimaUyJ the underwri- 
ters are lialble to pay a total loss of apart ora 
palatial loss of the whole : and secondly — That 
with the same warranty, they are not liable 
to pay a partial loss, though it be a total loss 
of a part, if that loss be the consequence erf 
sea-damage. 

The first case ia as follows': — the insur- *'5^*fJifp- 

. p. &59. 

aBce was on flax, " warranted fi^e of parti- 
cular average ;*' — the ship was wrecked ,-^— 
the assured did. not abandon, but laboured 
to save the cargo, — and he did save a part, 
(about one-sixth) though it was much da- 



• Pd&Mr holds that if a tsxgo oi com become entirtfy 
roUtHy the assured cannot abandon; this being oidj- a 
simple average, which would not excuse the assured frdm 
paying the stipulated freight. His reason is, that though > Pot!^. Cmtr. 
the com he damaged or spoilt it still exists. The da^ ^Emlri^^' 
mage d^es la&k operate an entire loss, and the ojwner is p. 184. 
w^ deprived of it\ p. m, iote. 
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maged. I shall give the judgment of the 
court at length, which was delivered by 
Lord EUenborough, and to which the otiiier 
judges assented. His lordship's words are : 
— " It was decided in the case.of A'nd€irsoii 
V. The Royal Exchange Assurance Cem- 

''^a®**'^'^* pany% that in order to constitute a tetal 

loss where the thing itself subsists in spc^e, 
there must be an ab]andonmenl>iii tii»e ^to 
the underwriters. In that case the assuied 
might have abandoned while the corn 're* 
mained underwater; but they laboured to 
get it up and preserve it ; and when they aftei^ 
wards did abandon, upon finding that i^ did 
not answer to them, it was too late. It liad 

• iTemAef*. \^qq^ before held* that an abandonment 

p. DiO. 

must be made promptly, if at all, otfier- 
wise, if part of the goods be i^vted to 
the assured, it is only an avers^e loss. Here 
there was no abandonment ; and thepefbre 
under the terms of this policy, which war- 
rants the underwriter free from pariundar 
average^ the plaintiffs cannot recover unless 
there was an actual total loss. But how 
can it be said that there was a total loss of 
the whole, when one-sixth of the flax in- 
sured still exists in specie, though deterio^ 
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rated, in the iSSmof the assured ? As to 
that part therefore he cannot recover. But 
as to the rest, which was in fact totally lost, 
there is nothing either in reason or precedent 
to prevent us from saying that the plaintifis 
may recover ; for no case has been cited to 
shew that where the least particle of the 
thing insured subsists in specie, though the 
greater pmt of it is actually destroyed, the 
assured shall be precluded from recoverii^ 
the vstoe of that which is. in fact totally 
Jost. ¥*iJErding therefore no afuthority against 
the construction we Ijiave already intimated, 
and the ireason of the thing being with it, I 
consider the plaintiffs are entitled to recover 
as for a total loss, the vahie of that part 
which *was in fact totally lost ; and that 
they are not entitled to recover for that part 
which was not totally lost, but still con- 
tinued to subsist in specie, though dete- 
riorated in value.*' * 

» 

• 

^ It was contended on ftAa trial Aat the wdrrantj was 
pnJy meant to save the underwriter harmless, if the goods 
arrived at the port of discharge in a damaged state, hut 
iikit in the case of a HtLi^ being wrecked in the course of 
Iket voyage, ihe loss waii to be considered as total, witii 
benefit of salvage (t. e. what is called in Uoyd's ^ a 
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*^2i^**^^^* The second case whicjyj^all quote', I 

presume settles the point, that the insurer, 
with a warranty of " free of particular ave- 
rage,'' is not liable to make good a partial 
loss, — though that loss is in point of faqt a 
total loss of a part of the thing insured,-^ 
it should be the effect of sea-damage. In 
this case the caigo consisted of sugar and 
tobacco, the ship drove from h|||^ anchors 
and was wrecked ; * the whole caigo^ (as 
regarded the packages,) was brought tp 
shore and saved though in a damaged state,: 
the tobacco was quite spoiled by sea-wafer 
and worth nothing, and great part of the 
sugar wa^ washed oiU of the hogsheads. The 
question was, whether a notice of abandon* 
ment could make the underwriter liable to a 



salvage loss*^). It was also contended, that an abandbn- 
meot was necessary where the loss, by the ship and eaigo 
heing wrecked, is in its nature a total loss. This was 
however over-ruled. The courts of law, as before le- 
« Ut inp. p. 6. marked', recognise only two kinds of losses ; — total and 
mjerage. 

^ In this and in the former case, it has been mat- 
• Ut snp. tioned % the goods were warranted free of particular aTe- 

^' Xf^f-unc^nditiona/Iy. 
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total loss? LortI l^llenborough said; — 
" All the goods were got on shore aud 
saved, thoughr in a damaged state. When 
the loss happened and the goods were land- 
ed, this was not a* total loss, however un- 
profitable they might afterwards be. If 
this can be converted into a total loss by a 
notice of abandonment, the clause except- 
ing under#nters from particular average may 
as well be struck out of the policy/* Mr. 
Justice Bayley said — " The very object of 
the exception is to free the underwriters 
from liability for damaged goods. They 
say, in eflFect, that they will be liable if the 
goods are wholly lost, but not if they are 
only damaged/' 

Secondly ^-^^B to the meaning of the words 
" tmless seneraV* It has been contended « • 3Bnr.j?ei». 

^ p. 1550. 

that the words of the memorandum amount Marshdi, 
to a condition to be free from average unless 
in the case of a genera/ at;^ag'6, or the strand- 
ing of the ship : but, if either of these events 
should happen, the warranty was discharged. 
T^iis was over-ruled, as it might be expect- 
ed it would be, by Lord Mansfield ; — and 
it is only mentioned here for the purpose of 
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giving an additional pfoof, if any were need- 
ful, of the ambiguity in wording the memo- 
randum, and of the necessify of a revision 
of it. 

7%iVrf/y,-— of the meaning of the words 
" or the ship he stranded*^ These words 
must be taken as they bear upon the whole 
of this clause. **' 

Five years after the memorandum was 
t^cited s^^on introduced, a cause was tried at msipfim' 
^^^^' before Lord Chief Justice Ryder, an* a 
Manhaii, Special jury of merchants, — who cdniridfered 

p. 323, n. * 

these words as a cofidititm, holding that by 
the ship's being stranded, the assured was 
let in to prove his whole partial loss oila 
cargo of corn. It was in consequence there- 
of that the insurance companies struck the 
words relative to stranding out of their poll- 

p. 203. , 

This opinion of Sir Dudley Ryder was 
» 3 Bur. Rep, coutrovcrted by Lord Mansfield', who held 
y*4 Te^ Rep, (as did Mr. Justice BuUer* after him,) that 

D 783 

the insurer was liable in case of strandii^, 
only for the damage amtn^yrom such stntod- 
ing. This was considered as law till the 
year 1790, — ^when Lord Kenyon delivered 
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bis opinion to the contrary'. In 1796, it ' cited 7 TVm 
was determined, after solemn argument be- 
fore the Court of King's Bench', — that in •7^remJRe|». 
the event of the ship being, stranded, the m»«i»m>p- «34. 
assured was let in to claim a partial loss on. 
the articles enumerated as free of average 
and these surticles were by that event put in 
the same condition as any other commo- 
dity.' JUoid Kenyon said, — " if it had 
been intended that the underwriters should 
only be answerable for the damage that 
arises in consequence of the stranding, a 
smallvariation of expression would have re- 
moved all difficulty ; they would have said, 
' unless for losses occasioned by the strand- 
ing/ But in the body of the policy they 
have insured against all losses from the 
causes there enumerated, which include 



' It may be remarked of those goods, (which are war- 
n^ited free of particular average, unless the ship be 
strs^ided,) that if they are by the stranding put in th^ 
^ofne condition as any other goods which do not come 
within the warranty — ^then no claim should be made on 
die insurer for the effects of any otheT damage than ^at 
wUeh he would be liable to on am/ other goods — which 
^L a case of this nature can only be sea-damage ; — ^and 
^ot any 4^image from thie mature of the article. 

2 G 
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stranding; and then follows this memo* 
randum, the evident meaning of which is, 
' free from average unless general, or ufUess 
the ship be stranded ;' so that, if the ship 
be stranded,' the insurers say they will be 
answerable for an average loss. That ap- 
pears to me to be the true sense and gram- 
matical construction of the policy.** Mr. 
Justice Ashurst said, — " As it is difficult 
when a ship is stranded to determine whe- 
ther or not the damage to the caigo arose 
from the stranding, or in what d^ee it wa^ 
imputable to that cause, this memorandum 
seems to have been introduced to avoid that 
inquiry, and that when the ship has been 
stranded, the insurers consent to ascribe the 
loss to that cause. This construction will 
prevent endless litigation/** This was the 



^ This opinioii of Judge Ashurst reminds me of that 
of Molloy, who wrote one hundred and fifty yean ago» 
— and who in his hook called De Jure Mariim$ ei 
Navali, — speaking on the subject of the perils enu- 
merated in the policy ^^i—says^ the words are 'so com- 
prehensivcy that all those various questions which oc-; 
casioned much debate and controversy among the law^ 
yers of former days are now finally settled ! Thon^ 
i¥e are not well acquainted with the lawyers who pie? 
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opinion of a most sensible and learned 
judge ;-^bilt it is rti^ectfully submitted^ 
that if the intention. of the parties were only 
to prevent litigation — the striking out al- 
together of the .words *' or the ship be 
{Stranded/' .would be more conducive to 
that end thjan. any coQStruction that may bd 
put on them. 



Article 5. Of the ward '* stranded ;^' 
and what shall be considered as a stranding 
within the meaning of the policy . ^ 

» 

For a ship to be stranded within the mean- 



eeded Molloyy not much with him as a lawyer, yet we 
fluiy safely afflna that he was no prophet. 



4 I 



^ On a. late occasion in GuildhalL when the author was 
on the jnry, the learned lord who presides in the Court of 
king^s Bench said,— ^^ tt* is tinch to he lamented that 
sottie liM^rstanding cannot' be had on this subject. Ei- 
fter abolish the danse ordetemine what shall constitate 
a stranding ^Ihin the meaning of the policy. This might 
easily be defined, and when once so defined it woul4 be of 
little or no consequence in general, whether it. operated 
for %i against Either of the parties because its operatioi^ 
ivgrid be geneird.^' 



228 
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> Marshalli 
p. 240. 



« Darcy Lerer, 
p. 120. 



»Ord.Hamb. 
tit. xi?. art. 5. 



ing of the policy, it has been said thaty she 
must be cast on shore by the yidlence of the 
winds and waves, or run aground to aymd a 
greater danger". Some underwriters inLloydfs 
contend that to be stranded, a ship must be 
actually wrecked and leave her f emaifison tlie 
beach. Those who i^ay this, perhaps aigue 
more from the hardship of the case, than from 
precisely a wish to give the true meaning 
of the term ; — they imagine that if stranding 
be not limited to this, every touching of^the 
ground might be considered a sttrandingi ant) 
a claim be in consequence let in to a pa^ial 
loss on the articles enumerated as free of 
average, unless this event take place i^-^-^^aid 
thus the memorandum itself will be rendered 
nearly nugatory. An ingenious writi^r ^'. oa 
Practical Seamanship* '' seemsrto be ^ the 
same opinion, he gives the following defini* 
tidn of the Word,-^^« wh^n tt dliip is run adfiore 
so that she cannot be got off, she is said to 
be s tranded/' The ordinance of Hanibaigh 
defines stranding,-*^' got fest upon tmnA*/* 
AccordingtbDr. Jbhn^n,the wottf^^Mrasd'' 
tneafLs, " the verge of the sea or of any wri- 
ter;" — " to strand'^ is « to di:iye,,, or force 
upon the shallows/^ From which it^OMy 
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be inferred — that to "be stranded^* means 
to remain upon the strand, for some specific 
length of time, not merely " a touch and 
go,'^ but a resting there. •- 

The great difficulty as it affects a policy 
of insurance, appears to be to distinguish 
bet#eea a common casualty of the voys^e, 
-^4 simple strandingor laying aground,^-^and 
an accident which might be fatal or at least 
veVy injurious if not timely prevented. 

Foiur cases have come before the Court 
gS Kifiig's Bench, in which the meaning of 
the word has been fully considered-^^three; 
of these .were tried at nisi prius, and the 
fourth had a solemn argument at bar. ^ 

The first was before Lord Kenyon^ m the» > Maniiau, 
year 1799" ; who held that a vessel was to 
be considered as stranded, . (so as to let the 
assured in to recover a partial loss on corti^) 
which had run on some wooden pilesy four ' 
feet under water, in Wisbeach river^ adbout 
niiipy^ds from the shore,-^but plac^ there 

, . - » 

• The author stopped the press for the purpose of.giiF« 
lug to the pnbHc this latter decision, which, with the 
jfi^fnieiit of the court, is of great importance to fhe 
mdiserib^fa to Ueyd's. 



.;■> 

,>': 
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to keep up the banks of the. river, and. 

which lay on these piles until they were cut 

away, 
p.^^' jjj jgQji ^ ^g^^g^ ^^g ^^j^j^ ^jg^ before 

Lord Kenyon, who determined the point 
that .every re«/in^ on the ground could not 
be considered a stranding. Here the ship: 
arrived in the Thames, but upon earning up 
to the pool, which was full of vessels, one 
brig ran foul of her bow and another of her 
stern, in consequence of which she was 
driven^ aground, and continued in that situa- 
tion for one hour. Lord Kenydn told the 
jury, that unskilled as he was in nautical 
affairs, he thought" he could safely pro- 
nounce that this was no stranding. The 
jury were of this opinion, and found a ver- 
diet for the defendant. 

The third cause to be cited was tried itf 
18 IS, before the present learned Lord Chief 
* ^JSr^* ^' Justice of the Court of King's Bench*. It was 
an action to recover an average loss on a cargo 
of barley, and the question was, — " whetter 
the ship was stranded within the meaning 
of flie methorandum .^' 

As the. ship was proceeding down .the 
river from Limerick, the wind took bei?^ 
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iahead and she went ashore stern foremost. 
There she remained fast for two hours till the 
tide flowed, when she got off and proceeded 
on her voyage. A witness state4 that she 
must have strained a good deal while lying 
on the ground, but when she again floated 
it was not perceived she had sustained any 
injury. — Lord EUenborough said, " I am 
of opinion there was here a clear i^tranding 
within the meaning of the memorandum. 
It is not merely touching the ground that 
constitutes a stranding! If the ship touches 
and runs, the circumstance is not t6 be re- 
garded. There she is not in a quiescent 
state. But if she is forced ashore, or iS 
driven on a bank, and remains for any time 
upon the ground, this is a stranding with- 
out reference to the degree of damage she 
thereby sustains. To remove all doubt 
upon the question, this clause is introduced. 
The stranding is a condition precedent, and 
when that is fulfilled, the warranty against 
particular average ceases to have any opera- 
tion/' 

The last case to be cited, and which has 
been before alluded to\ was tried before ^.^/^ 
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Lord EUenborough at nUi prius in the 
London Sittings after last Michaelmas 
term. The action was brought to re-* 
cover an average loss on a cargo of oats on 
board a ship, bound from Barnstaple to 
London. It appeared on the trial that the 
ship struck upon a rock near Grimsby, 
where she remained stationary on her beam- 
ends for about a minute and a half; and 
then got off into deep water and resumed 
her voyage. His lordship was of opinion, 
that this was not a stranding within the po- 
licy, and therefore directed the plaintiff tp 
be non-suited. In Hilary term a motion 
was made to set aside the non-suit and have 
a n^w trial. The first and second cases 
above quoted were brought forward by the 
counsel,— *on the J^sty Lord EUenborough 
remarked,— -'' I should not take the differ- 
ence, whether the ship was thrown upon the 
piles, mud, or what is in common t>arlance 
called the strand, provided it is a stoppage 
of the voyage. It must be ^ed on the 
place where it stops, whether it be upon 
the shore or on any* other place. There 
iliust be a resting, an interruption of Ae 



^oyage.^\,. It was then cbntended, that in 
.the case before the court there was in point 
of fact an unequivocal m/iti^, no matterfor 
what time-< — there wa^ an actual stoppings 
and resting upon the bottom for a minute 
and a half. The ship was actually arrested 
ipL the jH'QgresQ of her voyage for that period. 
If the voyage w^ stopped for any time, no 
JSp^tter how shOrt, it was a stranding within 
the meaning of the memorandum* Lord 
I^Uenborough :> said,— ^V the evidence at the 
.trial was, that the ship, coming out of >thiB 
.hajboijr of Great Grimsby, struck upon. a 
-rock a|id , remained there about a minute 
and a half. You . must then come to this 
rule,-T-that every instantaneotis stoppage of 
. the progress of the voyage is a stranding — 
that a s.tqppage; for the minutest portion of 
time is an interruption of the voyage, and 
4;(onsequently a stranding.*' (The counsel 
said, — " I m,ust certainly contend that/*) 
V Then,"' resumed his l<M^ship»^^ I say that 
is not the meaning of a policy of this sort. 
,<The true naeaning of it is, — ^where there is a 
settling of the ship. upon the bottom from 
which a number of injuries may arisey — 
s^uch as the straining, of all the timbers, and 

3 H 
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80 forth, where there is a sort of wreck pro 
tempore — then, and then only are the un- 
derwriters liable. There was never more 
waste of understanding in the discussion of 
any subject, than in endeavouring to find 
out the meaning of this word, ' stranding,' 
which was rather the construction of a term 
of science than a question of law ; and I 
should never have made this observation 
perhaps, did I not feel some degree of con- 
scious shame in the part I myself have 
' taken in the discussion, when actively en- 
gaged in the profession. There must be a 
wreck of the ship pro tempore to bring it 
within the memorandum.'' 

A 'great deal has been said in Lloyd's 
about the necessity of extra^assistance beii^ 
rendered to the ship ;— of part of her caigo 
being taken out ; — and in fact, that if she 
were got off the ground without any other 
assistance than that of her own crew, there 
would be no stranding within the meaning of 
the policy. I am glad that I have it. in my 
power before closing this subject, to say 
that all these are mere speculative points. 
This last decision will, it is to be hoped, if the 
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clause be suffered to remain, put the matter 
finally to rest. 



As Magens' woric on insurance is scarce, 
and is not generally known to men of busi- 
ness of the present day, and as he was a 
merchant of great knowledge and experience 
in insurance and shipping affairs ; — perhaps 
I cannot bring this essay more usefully to a 
close than by quoting what he says in the 
last pages of his elaborate work. 

He strongly recommends to merchants* to * ^^^' P'*^* 
proceed on his plan ; — (thatof stating general 
and particular Average cases,)and he remarks, 
— " by the diversity of cases, as well as of the 
intricacies and difficulties resulting there- 
from, which time might present to theirview, 
they would find that a great deal more re- 
mains unobserved than has been touched 
on already ; and that the longer we apply 
ourselves to the practice of making obser- 
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vations, the more we shall be convinced that 
we knew but little before. 

" If we look back to the suits at law which 
have been carried on for many years past* 
about these affairs, and could at the same 
time be let into a true detail of their merits, 
we should find that most of them have 
arisen from our not having given ourselves 
the trouble to explain our own meaning, 
and. the accustomary methods of such deal- 
ings. — Aod we are thorou^ly pensuaded, 
that the lawyers of most eminence will al-* 
low, that such matta*s as are contained in the 
foregoing cases, may be much better decided 
by experienced merchants and good ac- 
countants, than by perscms however learned^ 
they may be, who have studied the law only/' 

* This was fn 175$. 
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PART X. OHAP. I. SECT. I. ARTICLE 3. 

[a] {Page 30.) 

T0 show the absurdity of the principle of 
making the damage done to * a ship by pur- 
posely running her ashore ' in a storm, a 
subject of general contribution, — the fol- 
lowing case has been put : — Suppose a ship 
to have a valuabfe cargo on board which is 
greatly damaged by the act of running the 
ship ashore; — then, as this damage is, as 
well as the damage done to the ship, the 
consequence of endeavouring to preserve 
the whole, it is asked, — " will the owner of 
the ship contribute towards making it good ?*' 
The reply necessarily is, — " if the claim 
were a valid one there is no doubt that he 



S38 APPENDIX. 

must.'^ In sucli an event, the claim could 
be very easily adjusted; — the statement 
would indeed be similar to that mentioned 

• iidetiip. in a preceding note\ of" an universal 

p* 

« 3Rob.i<rf«. jactus*/* The claim would stand as fol- 

Aep. p. 260. 

lows : 

Let the ship-owner be a. 
— «• the merchant h. 
' — - a third person to adjust and settle the claim c. 

Let the yalue of the shvp on her arrival be . «^500. 

— the valae of the/ret^A^ be .... ^1000. 
•~ the yalue of the cargOy on arrival, be • j€*1000. 

Let the neat amount of the repairs of theship, 
in consequence of running her aground be • j^50Q» 

— the amount .of the damage done to the 

caigo . .' j^dOOO. 

The loss is ^0500. 

Then the apportionment will be as fol- 
lows : — 

The ship, valued in her de- 
teriorated state • . i^500. 

Add the amount of damage , 

to be made good by the 
general average . . 500 

1000 -J 
The freight (after deduct- C pays ^1583 : 6:8. 

ing the wages) . . 1000 j 
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Amoirnt brought forwaid jilSSS : 6:8. 
The caigo, valued in 

its deteriorated 

state .... 1000 
Add the amount of 

damage to be 

made good by 

general average • 9000 

10,000. pays 7910 : 13 : 4. 



c would then receive of a 

and of 5 



And c would pay to a 
And to b 



if9600: 


0; 


:0. 


^1583: 
7916: 


6: 
13: 


:4. 


,if9500: 





:0. 


500. 
9000. 

j£«500. 
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PARTI. CHAP. I. SECT. 3. ARTICLE I. 

{Page 107.) 

The following calculations are intended to 
show tl\at a Partial Loss on British manu- 
iactuFes may be adjusted, without having 
recourse to the erroneous method of appor- 
tionment, called " a Salvage loss.** 

Let all the data be the same as in page 
100. 



* FIRST EXAMPLE. 



On a Saving Market. 

Certificate, that if the Qoods had arrived 
sound they would have sold at an advance 
of 92f per cent, on the cost. 

r 

^ N. B. This, and the following examples^ will serve as 
a key to those adjustments in the Essay where these data 
are assumed. 
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Amount of inyoice, with the premiam} &c. . ^500 
Deduct charges on inyoice, and the pmo. (say) . 50 

. Neat cost of goods • • 450 
Adrance (per certificate) 22f per celit. . • • ; 100 

"^ 

Add charges, &c. ad aborey A6 

Gross produce of damaged goods 1 , ^^^^ 

if they had arrived sotAad § 
Gross produce of diania|^d goods «... (i) 90b 

BSfference between tiie' pro-fomui^ 
isdes of the 6onnd goocb^ and the / 
sales of the damaged goods — > . • . ; 300. 
one-halfy .(or 50 per cent on thek 
iuYoice t. e, ^256.) • . (b) J aass 

Proof. 
To ammmt of imroice, pr^ndom,' Itc. . • . • . $06 
To • do. . do. freight, duties, kc. • . , • • |00 

Dr. ig'eOO. 

By received gross produce of sale (a) j^dOO 
Biy . do. . of the underwnters (b) 250 

^y loss of half the freight, duties, &c. 

by depreciation in value 50 

Qt. ^600. 



* Amount of invoice, covered with premioniy &c. . . . £500 
Add freigbt, duties, &c 100 

A Sa?in; Market £600. 

91 
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SECOND EXAMPLE. 

On a Losing Market. 

Certificate, that if the goods had arrived 
sound (the markets being overstocked,) they 
would have sold at a depreciation of 33i per 
cent, on the cost. 

Amount of invoice, premium, &c. ..... ^500 

Deduct charges on invoice, and the pmo. (say) 50 

Neat cost of goods . 450 
Depreciation (per certificate) 2^ per cent. • . . 150 

300 
Add charges, &c. as above 50 

Gross produce if arrived sound ....... ^ 350 

Grgss produce of damaged goods . . . . (a). 175 

Difference, (or 50 per cent, on the invoice, &c.'| ^^-k 
f.e.^250) . . (B) 1^175. 

Proof. 

To amount of invoice, premium, &c 500 

To . do. • . freight, duties, &c. ••.... 100 

Over. Dr. ^600. 



I Amount of inFoice, covered with premium, &c. . . . £500 
Add freight, duties, &c. . . ' 100 

600 

Loss, 50 per cent, on the invoice, &c. . . . 250 

A Losing Market of 50 per cent jpd50. 
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By received gross produce of sale . • (a) . . 175 

By . do. . . of the underwriters ..(b).. 250 

By loss of half the freight, duties, &c. . . . . 50 
By balance, which is loss of markets on the 

one^half of the value arrived ....... 125 

« 

Cr. jfi*600. 



■I 



THIRD EXAMPLE. 

On a Gaining Market. 

Case 1 . On the preceding datum of 60 per 
cent profit; 

Certificate, that if the goods had arrived 
sound they would have sold at an advance 
ofJTi per cent, on the cost. 

Amount of invoice, and the pmo. . . « . , j^500 

Deduct charges, &c. • 50 

Neat cost of goods . 450 
Advance (per certificate) 77|^ per cent 350 

800 
Add charges, &c. . . 50 

- • # 

Gross produce if arrived sound ^ 850 

Gross produce of damaged goods .... (a) 425 

Difference, (or 50 per cent. t. e. .^^250) . . (b) ^425 

* Amount of invoice, covered with premium, &c. . • . £500 

Add freigbl, duties, &c • • • • • • - '^^ 

Profit, 50 per cent, on tfie invoice 250 

A Gaining Market of 50 per cent. . . . £850. 



■ 1 

I 
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To amoimt of i^voice^ preadam, &c ^^99 

To . . do. • freight, dotiesy &c • MWf 

To balance, which is the proQt on the 

one-half value arrived' »,•••.••. f So 

Dr. ^725. 

By received gross produce of sale • (a) £4Si& 
By received of the underwriters (b) 250 
By loss of half the iiretgfat and duties . . 50 

Cr. ^725. 



I 



N- B. liCt the foregoing three examples be comtwed 
with Example 1. (Page 123.) 

Case 2. On a Gaining Market. 
Let the profit be increased to 120 per cent. 
Certificate, that if the goods had arrived 
sound they would have sold at an advance 
of 1 56i per cent, on the cost. 

Neat cost of goods, as before if 450 

^dyanee (per certificate) 155f per cent. • . . 700 

1150 
Add the charges pn invoice « 50 

^1200 

GtoBB produce of damaged gooicU . • » (a) • 000 

Differftncft, (ox 5apeicent. on invo. i. e. j^250.) (B)i#'600* 

' .. . .^ ■ ' . 

* Amount of invoice, premium, &c. ... . ... £600 

Add freight, dntiee, &c 100 

Profit 120 per cent, on the invoice 600 

A Gaiiiing'llarket of 120 percent . • £180a 



APP£KDIX. 345 

Proof. 

To amount of invoice, premium, he i£^500 . 

To . • . do. . . of freight, duties, &c 100 

To balance, which is the profit on the 
one*half value arrived 300 

Dn ^900. 

By receii^ gross produce of sale (a) j^600 
By received of the underwriters (b) 250 
By loss of half the freight and dnties . . 50 

Cr. ^900. 
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III. 



PART II. ARTICLE 1. {Page 164.) 

As the heads of the bill intended to have 
been brought into parliament on the subject 
of insurance are not generally known, an 
abstract may be gratifying to the curiosity 
of the reader. 

The resolutions of the Committee ap- 
pointed to prepare the bill, appear at length 
in the Journals of the House of Commons, 
vol. XXV. p. 597. 

" Jovis, 24\ Die Martii, 1747/' 

The jfirst resolution of the Committee is 
to the following purport : — That in all in- 
surances upon goods or freight^ when the 
interest of the assured is by the policy valued 
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at a sum certain, or is valued at the sum 
insured, or no particular value is set thereon ; 
the assured shall in case of loss or damage, 
total or partial, recover only according to 
the true and real value of the goods insured 
at the place where the same were shipped ; 
or the neat freight which would be due if 
the ship had arrived safe, together with the 
premium of insurance. It was not intended 
however that this should extend to prevent 
the fixing of a particular value in the policy 
upon the weight, measure, or tale ; or upon 
each cask, bale, or package ;^ provided that 
each sort, of goods so valued be specified ; — 
and in case of loss or damage, total or par-* 
tial, the assured shall recover according to 
the value fixed in the policy, for the goods 
he has lost or which have been damaged. 

The second resolution relates to the valua- 
tion of ships ; — on which the assured is to 
recover the real value, with the premium of 
insurance, in case of loss. 

The third resolution states how seamen's 
wages shall be recovered in case of loss. At 
that time wages were an insurable interest. 

By the fourth resolution, in case of bar- 
ratry, the assured shall not recover, unless 
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it appear that the master cfr marmcnrs rmt 
away with the ship or goods. 

Thejifth resolution r^Ulates the aMimar 
of insuring and recovering a& td th6 Hct^fUM 
of the person insured* 

The iixth is in substeince as foll(]Mrd :-^All 
Representations or warranties cf aifly fadt or 
circuiiistances relative to the voyagef o* the 
j^nterest insured, which may materially tfffe6t 
the terms of the insurance, sh^ll be' ifr^elrfed 
in the policy before it is signed. 66»i tkis 
is not to prevent any proof at a futale time 
of nAKSH^epresentation or conc^almetttv AB 
insurajices which have no such infOtdia€iK)in, 
&c. inserted in the policy, shaiH he darned 
as if na representationl or warranty h^d e^r^ 
been given or made^ 

The seventh resol^ution provid6& fov d ri(^ 
turn of premium in case of shK>pt iirtef e^t or 
over insurance^-^attid it states,-=-^tliat in all 
cases where thue insurance shall be at^udjged 
void by reason of fraud or deceit no retufH 
shall be made. 

The eighth resolution is on the subject of 
actions in courts of law. 

The ninih is left ineomplete-^it states : 
— that '' all insuranfees on^ interest* or no 
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interest, or without benefit of salvage, shall 
be — . 

The tenth provides that no abandonment 
shall be allowed in case of damage or partial 
loss. ' 

' It should be noticed, that the heads of this bill were 
brought forward in the Committee a very short time 
(about two years) before the memorandum of warranty 
appeared at the foot of the policies ^ — and I imagine ^ Tides 
about the time that a revision of the policy was under 
consideration. 
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IV. 



As it may be gratifying to curiosity, and 
perhaps useful to the judicious inquirer, to 
know the sources from which our maritime 
and insurance customs and laws are derived, 
I subjoin a list of the foreign laws, and of 
the foreign and English writers on these 
subjects. 



I. MARITIME LAWS. 

Under this head I have inserted only 
those collections of Sea Laws, or Usages, 
which are looked up to as authority, and 
which have at one time or another been 
adopted in different parts of Europe. 



APPENDIX. 251 



THE LAWS OF RHODES ON JETTISON. 

It is considered that these Laws, (or 
as they are said to be, '* customs or usages 
of the sea*/*) were promulgated about ivideBoadwr^ 
nine hundred years before the birth of CoiMtt/a^'p.25. 
Christ, in the time of Jehosaphat king of 
Judah, by the Rhodians, then a great 
maritime power*. They were adopted * scWen, de 

* *^ * Dom. mar, 

, by Justinian into his Digest% and form i>b- >• «• lo. 
Title 2 of the xivth Book. ' > uisnp. p. 4, 



THE AMALFITAN CODE. 

* The Digest of JostiniaD, called the Pandects* 
" Pisa, though long posterior to Bologna, was the se- 
cond school of law in Italy. Some ascribe this early 
eminence to her possession of the Pandects ; but this 
celebrated MS. was so hoarded both here and at Flo^ 
rence, that instead of restoring the Roman law it re- 
mained useless and lost to study, till Politlan was 
allowed by Lorenzo, the Magnificent, to collate it with 
the Pandects first published at Venice. Politian's 
collated copy of that edition escaped the j|ack of the 
Medici library in 1494, and after along train of travels 
and adventures it at last re-appeared at Florence in 
1734." See Forsyth's Remarks <m the Antiquities^ 
Arts and Letters in Itaiy, p« 18* 
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1 Sehomberg' 
on the iawt qf 
Rhodeg. 
Vide Pltrk, 
ffftf. xxir. 



* Vide Emeri- 
^n, pref. ▼. 
who cites Mor- 
nfu:, BUT la lot 
is. ff. ad Leg. 
Mhod, dejactUf 
^Oibaliniii,' 
lib. 4. c. ii. 
art. 2. n. 2. 



This code, called the " tabula amal- 
fitana/' fs said to have been compiled 
towards the end of the eleventh century, 
by the people of Amalfi* ; an ancient com- 
mercial city in Italy, on the we^t coast of 
the gulf of Salerno. 

Abraham Westerveen, in his ad- 
dress to the reader in Roccus de Navibus, 
ifc. (Ed. 1708) enumerates the various ma- 
ritime laws and the writers on public and 
private law, but he does not notice this 
code ; — nor have, I found that Roccus him- 
self quotes it, though his " notabilia*' 
contains quotations from very many pre- 
ceding laws and treatises ; and though he 
himself practised as a civilian at Naples. 
Emerigon also, who in his preface gives 
a short history of maritime law, is silent 
on this subject, as are other authors. The 
Consolato del Mare seems generally to 
have been considered as ranking next in 
importance to the laws of Rhodes, — 
though Emerigon mentions the laws of 
Marseilles as next in point of time to 
them . However this may be, it would 
seem that the whole civilised world is 
greatly indebted to the people of Amalfi 
on two accounts :— it is said that a native 
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of Amalfi, (Flavio de Gioia) in the year 

lS02 discovered the Mariners' Compass*; ' lAndenoa 

'• on Commerae 

(or, what is more probable, was the means (4to«4.) p.«to. 
of introducing the use of it into Europe ;) 
and that after the Roman law had re- 
mained in oblivion six centuries, a copy 
of the Pandects, was found in that 
place'. * Blackstone says, that a copy of IJ^^i^"" ""^ 
the Digests was found at Amalfi, about 

xU tioiAS « 1 Black. Cow. 

the year 11 30*. (Sro.cd.) p. 8i. 



* Vide sup. 
IL CONSOLAJO DEL MAR£\ p. 11. note. 



THE LAWS OF OLERON. 

These laws, called " les Jugemens ou 
Roles d'Oleron,^^ were compiled in the 
island of that name, — (in the bay of Aqui- 
taine) by Richard I. who promulgated 

^ Tradition says that this famous code was disco- 
vered in a barrel at Amalfi — and Hume, who believes 
the story, ascribes to this discovery, the revival of 
the Roman law. But it is far more probable that the 
Pisans^ brought it from Constantinople while their com- * ^»<*« *»»?• 
merce flourished in the Levant, and it is certain that 
before they took Amalfi Imerius had been teaching the ^ 
Pandects at Bologna^ Rem. p. 51. 
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^ Selden de 
J)om, mar, 
lii. ii. c. 94. 
ir Blackft 
Com. e. S3, 
p. ^23. (8ro. 
edit.) 

* Cleirac Les 
u»et cotUwnet 
dt la mer^ p. 3. 



» Vide Boucher, 
p. 133. 



^ 1 Anderson, 
p. 179j 

fcVide Boucher, 
p. 133. 



them in his quality of king of England*. 
But Cleirac gives the credit of them 
to the Duchess of Guienne, the mother of 
Richard'. The French are anxious that 
it should be thought these laws originated 
with them. This however would seem 
to be of little consequence if they be, as 
it is asserted they are, nothing more than 
a collection of decisions founded on the 
Consolaio del Mare^ and accommodated 
to the place and time'.* 

GoDOLPHiN, in his, " View of the 
Admiralty Jurisdiction*' (London, 1685) 
has printed these laws under 47 heads or 
chapters. Some say they were promul- 
gated abbut the end of the twelfth century 
(1 194) ; but Camden thinks it was many 
years later (1266) before they were gene- 
rally known*. 

These laws are gaid to have been first 
printed in England in a little book called 
" the Rutter of the Sea,'* translated by 
William Copland, (12mo. no date). 



^ 1 nageosi 
p. 1< 



^ Magens seems to think that the Consolato del Mare 
itself was merely a treatise on the sea laws of Olenm— 
and that Casa Regis wrote the Cpnsolato del Mare'. 




APPENDIX. 955 



THB LAWS OF WISBUY. 

The town of Wisbuy, which gives the 
name to these laws, was situated on the 
island of Grothland. The time when this 
code was compiled is disputed ; it is sup- 
ppsedhowever to have been about the M«V- 
teenth century ; though the northern wri- 
ters pretend that they are more ancient 
than the laws of Oleron, and even than the 
Consolato del Mare itself'. M. Boucher ' Emcrigon, 

pref. XI. who 

however says', that " these laws are cites Knncke 

*' sur la n^Mqm 

merely modifications of the judj^ments of ^^ *«»* ^«»-- 

leah'c, p. 681. 

Oleron, which (as mentioned above) he tuheekdes 
continues, " are only a collection of deci- » BonchW 
sions founded on the * Cansulat.' '^ pp- » • 
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II. THE LAWS OR ORDINANCES 
OP FOREIGN STATES. 



^ Emerigon, 
pref. xii. 
* Manball, 

L20. 
necke Sys- 
tern, &c. p. 10. 



^ Emerigon, 
lit sup. 



Barcelona. — A.D. 1484. — ^This ig the 
date according to Emerigon' ; but Mar- 
shall fixes it about the year 1435\ This 
ordinance is perhaps the first' that men- 
tions the subject of Insurance, notwith- 
standing what Emerigon says in his re- 
marks on the ordinance of Wisbuy'. 



Florence.— 1523. ' 

Brussels. — 1661. The Ordinances or Re- 
gulations (Reglemens) of this date are 
^Emer.p.xK{. called by Emerigon" " Loix CaroUnes," 

from thei r being promulgated by C harles V. 



' Forsyth's 
Jcmi. p. 81 • 



^ A scientific traveller (before quoted,) to whQm the 
literary world is greatly indebted for '^ Remarks dur- 
ing an Excursion in Italy y^ — says of Florence,- — *f you 
discover here on the surface of ibiogs how greatly com- 
merce has degenerated in a country which gave it birth, 
language and laws. The counting-houses are in gene- 
ral dirty, dark, meaq vaults,— the ledgers stiched rather 
than bound, and covered with packing paper'.'' 



\ 
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Idem.^1663. 1565. (Promulgated by Phi- 
lip II.) These ordinances are, with a 
few additions, the same as the preceding. 

Antwbrp.'-^1593. This Ordinance is men- 
tioned by Cleirac as an ordinance of Phi- 
lip II. '^ pour les Assurances de la Bourse 
d^Anvers.^* — I am inclined, with Magens, 
to think the date should be 1563^ and that 
it is the same ordinance as that mentioned 
above. It was on these ordinances that 
Adrian Verwer wrote his annotations \ ' ^J'"*^. 

p. 961. 

The Hanse Towns. — 1597. Made by a 
general assembly of deputies from the 
Hanse Towns and the free and maritime 
towns of the Empire, which met at Lu- 
beck for that purpose. A French transla- 
tion is in the collection made by Cleirac*. ' Emcrigoii,»f 
This is the ordinance referred to by Mr. Jus- 
tice Abbott, in his most useful treatise, as 
" the Hanseatic Ordinance'.*' Beneck^, ' Abbott, pirf. 
a writer on Insurance, (at Hamburgh,) 
quotes the Ordinance of Lubeck, Ham- 
burgh md Bremen, of 1591. But it is 
probable that he means this. 
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Idem. — 1 614. In this year, the consuls and 
deputies of the same towns met again at 
Lubeck, and made some r^ulations in 
explanation of the preceding. This or- 
dinance was translated into Grerman and 
Latin by Kuricke, accompanied by an 
* Emerigron, exccUeut commentary'. 

ut sup. ^ 

Amsterdam. — 1598. 1673. 1744. 1756. 
1776. 

MlDDLKBURGH.-ieOO. 1685. l'719. 1726. 



> BeiH>ek«, nt HaMBUBGH.— 1603*. 1731 

•Up. 



Genoa. — 1610. 



*Wettenreen,in VeNICE. — 1626*. 
Roccof deNav. 



Rotterdam. — 1635. 1721. 1726. 

LUBECK. — 1657*. 

France. — " VOrdomuince de Louis XIV. 
touchant la Marine, donni d Fantainbleau 
du mois d'AoHLty 1 68 1 ." 
This celebrated ordinance is said by a 
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learned writer, whose judgment and ex- 
perience in these matters cannot be called 
in question, to be '^ the best and most 
complete system of positive law for the 
regulation of insurance that has yet ap- 
peared in any country/* It is observed, 
however, " that many of the regulations 
contained in it were dictated by national 
interest and are contrary to the general 
law upon the subjects'* diw!'?2i.^"^ 

Copenhagen. — 1683.. 1746. 



DaNTZIC. — 1696'. 'Wertcrreeii 

Qt 8Up. 

KoNiGSBURG. — 1730. 1766. 



BiLBOA. — 1737. 



Stockholm. — 17^0. 
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III. FOREIGN TREATISES, &c. 

Le GuiDOir D£ LA Mer. 

This work is inserted by Cleirac in the 

second part of his compilation, intituled 

^^ Les Us et CoMumes de la Met'* It was 

composed for the use of the merchants of 

Jjj;^;^ " the noble city of Rouen>/* The date 

is not known, but it is supposed to have 
been written about the latter end of the 
fourteenth century. It is the earliest 
treatise extant on the subject of marine 
insurance. 
QuiNXjN Van Weytsen. Traitfe des 
A varies. 1563. 

Straccha, De Mercatur^. -ji^MgrAi- 

— -, De Navibus. >^» 

— i , De Assecurationibus.3 

LoccENius, De Jure Maritimo et Navali. 

HolmuBy 1650. 

ZoucHEi, Elementa Jurisprudentiae, &c. et 

Maritimi. Lugdun. Baiav. 1653. 

St YPM ANNUS, De Jure Maritimo et Nau- 

tico. Ghyphiswaldf 1652. 

ScACCiA, DeCambiis. 
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Santerna, De Assecurationibus. 
Roccus, De Navibus et Naulo. Idem de 
Assecurationibus. Edit. I. (area) 1 660. 
Cleibac, Les Us et Co^ktumes de la Mer. 

Raueny 1671 • 
Hertius, Paraemiae Juris Grermanici, 

Lib. 1. c. 48. 
Grotius, De Jure Belli ac Pacis, &c. 1689. 

(N. B. One of the best English editions of this 
celdirated author is in folio, 1738 — ^which indudes 
all the large notes of Barbeyrac.) * 

Targa, Ponderazioni sopra la Contrattazi- 
ione Marittima. Genova, \692. 

Ri c a R D . Le Negoce d' Amsterdam. 

LANGENBECK.AnnotationsorObservations 
(anmerdtUnffen) on the Hamburgh Or- 
dinance. ^ 

Adrian Verwer. Idem^ — on the Sea 
Laws of Phihp IL^ 

Casaregis, Discours des Loix et du Com- 
merce. 

KuRiCKE, Diatribe de Assecuratione, &c. 

* Baibeyrac was an emineiiit Law Professor at Cronin- 

b This is called by some writers "^^ A Treatise on the 
Marine Laws of the Low Cottntries." 



• i 



S62 APPENDIX. 

Bynkershoek, Cornelius Von. Ad L. 

AHm2l2 IX. D. de Lege Rhodia de Jactu ; 

p. 13, n^^^ . — & Quaestionum Juris Privati ' , in Opera 

, omnia — torn ii. Lug. Bat. 1767. 

DoMAT, Les Loix Civiles, dans leur ordre 
. naturel, &c. 

Translated by W. Strahan, LL.D. 1737. 

BoENiER, Conferences des Ordonnances 

de Louis XIV., &c. Paris, 1729. 

Scriptores de Jure Nautico et Maritimo; 

{StypmanntAS^ Kuricke, et LoccenitiSy) cum 

praefatione Heineccii. 

Hal. Magd. 1740. 
Valin, Nouveau Commentaire sur TOr- 

donnance de la Marine du mois d'Ao^t, 
p.w*&7S8. 168 r. LaRachdle, 1760. 

BuRLAMAQUi, Piincipes du Droit Naturel 

et Politique. . Geneva, 1764. 

PoTHiER*, Traitfe du Contrat de Louage. 

Trait6 des Contrats d' Assurance. Oeuvre$ 

de Pothier. d Paris, 1781. 



/^ The learned aiid accofti{^ished» Sir William Jones, 

whom Dr. Johnson designates as ** the most enlighteiied 

of the sons of men," — says of this excellent writer, (ilf. 

fSifW Jones' PatUer,) in bis Essay on the Law of Bailments %—" At 

p. 6i5'.4to ' ^^ time vrtien this author (Le Brun) wrote, the letnied 
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Emerigon, Traits des Assurances et des 

Contrkts a la Grosse\ d Marseille, 1783. p.^iat'^^'^ 

Benecke (©pistema neis aiftittttmtj, ^^.) 

Or, a System of Insurance and Bottomry, 
— according to the Laws and Usages of 
Hamburgh, and the principal Mercantile 
Nations m Europe. Hamburgh^ 1805. 



M. PoTHiER was composifig some of his admirable frea- 
tises on all t'he different species of express or implied 
contracts ;— rand here 1 seize with pleasure an opportunity 
of recommending those treatises to the English lawyer, 
exhorting him to read them again and again ; for if his 
great master, Littleton has given him, as it must be 
presnmedy a taste for luminous method, apposite examples, 
and a clear manly style in which nothing is redundant, 
nothing deficient, he will surely be delighted with works 
in which all those advantages are combined, and the 
greatest portion of which is law at Westminster as well 
as at Orleans : for my own part I am so charmed with 
them, that, if my undissembled fondness for the study of 
jurisprudence were never to produce any greater benefit 
to the public, than barely the introduction of Pothier 
to the acquaintance of my countrymen, I should think 
that I had in some measure discharged the debt, which 
every many according to Lord Coke, owes to his profes- 
sion." — M. Pothier died in 1772. To the mercantile 
reader perhaps an apology may be necessary for giving 
this extract;— to lawyers, if any dionld. condescend to 
peruse thii; Essay, no apology will be necessary. 
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Boucher, P. B. Consulatde la Mer ou 
Pandectes du Droit Commercial et Mari- 
time. dParis^ 1808. 



IV. ^ENGLISH TREATISES, &c. 

Wellwood, an Abridgment of all Sea 
Laws, &c. 4to. 1613. 

Malyne, Consuetudo vel Lex Mercatoria, 
&c. folio, 1622. 

This book contains the laws of Oleron, Wisbny, 
and the Hanse-towns. 

SsLDEN, Mare Clausum seu de Dominio 
Maris. folio, 1635. 

The best translation of this book is by " J. fir 

> Vidft Butler^i 1668'. 

Harm JuruUcmf 

p.m. MoLLOY, De Jure JVIaritimo etNavali. 

1676. 

This work has gone through a great nvmber of 

editions ; — ^though Sir WiUiam Scott has obsenred, 

• 3 Rob. 4dm. that Molloy " is of himself of little authority ^/^ His 

'^' '* * references^ however, are very numerous, and those to 

books of great esteem among civilians and lawyers. 

Magsns, Essay on Insurance, &c. 4to. 

1755. 
Be A WES, Lex Mercatoria rediviva. fol. 1758. 
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Kaimes, Principles of Equity, fol. 1767. 

Parker, Laws of Shipping and Insurances'. 

4to. 177^. 

Weskett, A complete Digest of the Theory, 
Law, and Practice of Insurance, &c. 

folio, 1781. 

ScHOMBERG, Treatise of the Maritime Law 
of Rhodes, &c. 8vo. 1786. 

Millar, Elements of the Law relating to 
Insurances, &c. 8vo, 1787. 

Park, (now Mr. Justice Park) System of 
the Law of Marine Insurances, &c. 

8vo. 1787. 

Burn, Practical Treatise or Compendium 
of the Law of Marine Insurances. 

12mo. 1801. 

Marshall, Treatise on the Law of Insur- 
ance. 8vo. 1802. 

Abbott, (now Mr. Justice Abbott) Trea- 
tise of the Law relative to Merchant Ships 
and Seamen. 8vo. 1802. 

Evans, Essays on the Law of Insurance, &c. 

8vo. 1802. 

Strickland; Essay on Particular Average. 
(No date, about 1802.) 8vo. 

Annesley, Compendium of the Law of 
Marine Insurances; 8vo. 1808, 
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ERUATA. 

I^4« 31, (Marjpn.) dele Appendix i. 

171, line 11— for " value"— read— valued. 
174, line 11— far « in"->iead—it 



ifntrei: 



TO THS 



PRINCIPAL MATTERS. 



A. 



DJUSTMENT,— Of GeDeral Average . . 66 
Difficulty of adapting it to a Policy of In- 
surance • . • i5u 
Not necessary nor correct to state the amount 

percent. . . . i^. 

This was formerly the custom • . t&» 

Instance of an erroneous settlement made in 

consequence of this. (Note J . 67 

Of Particular Average • 74 

Difficulty in ascertaining the principles of 75 
Various modes of adjusting . 99 & seq. 

1. — As 9i Salvage Loss . . 101 to 108 

2. — On merely the Difference between 

sound and damaged sales . 108 to 113 
3. — By comparison between Neat Pro^ 

ceeds of sound and damaged sales 1X3 to 122 
4— By comparison between Gross Pro- 
ceeds of ditto . 122 to 131 
fAnd see Particular Average, J 



268 INDEX- 

ADMIRALTY, Court of,— Case of the Gratitudine 

cited. fNotcJ . . . 19 

Its judgment with respect to cases of general 

average i . .25 

Decrees of, — with respect to charges in- 
curred bj unjust detention . 28 
AMSTERDAM, Practice of,— with respect to Sal- 
vage Loss. ^ Note J . .83 
Ordinance of, — recognises the principle of 
adjusting particular average on the 
Gross Proceeds . . 91 
Ordinance of, — with respect to freight of 

goods damaged . . . 183 

ASSURED, — when he is entitled to return of pre- 
mium . . • 178 
(See also Premium,) 
According to the Italian writers, not al- 
lowed to dissolve the contract at bis 
pleasure • . . 184 
Has no longer power to recede when the 

risk has commenced • • 185 

AVERAGE, three kinds of»-^6eneral, Partkukr 

and Petty . . .1 

Meaning of the term when applied to 

Maritime Commerce . . t^. 

General meaning of the term • . 2 

Its Derivation and Etymology ^ Note J . t*. 
Definition of the three kinds of . . 3 

Meaning of the term at Lloyd's . 4 

Its true meaning •• .. . t&. 

Custom with' rei^ct to it» of very ancient 

date . . • t^. 



]ffot appfi^ble to ^ policy of insurance in 

the first instance . . ib. 

Apportionment of General Average ought 

to be made without reference to a 
. policy . • . ^ 5 

Tilt word ^^ Avetfige'* does not occur in 

the body of a policy of Insurance . ib. 
Use o€ the ttnn in courts of law in this 

ooMky .6 

Impositions practised in foreign covmtries in 

regard to the nutking up of Averages, 

to be guarded against . . 96 

Sng]ge8tion to the Committee of Lloyd's 

on this head. fNaieJ . . ib. 

Certain articles free of avert^e except ' 

under particular circumstances . 2M 

. Application of the term average . 208 

Qncstioni with respect to claim for average 

under 3 per cent. . 213, 214 

AV£RA6£,-f-£ren€ra^i-Hiee that art. 



-under ^3 or £fi per cent. 



Sea Memorandum^ 



B. 



BOATS "^ m hed ot«tbo(ird — to be considered as 

Partial Loss . • . 153 

Etcept they be over the stem . 154 

According to the laws of Rhodes not part of 

the ship . . i&. 



S70 INDEX* 

BREAKAGE, diiiig» liable to, whea a tab- 

ject of aTerage • • 204 



C. 



CAPTURE, plunder in consequenee of, a aol^eet 

at Partial Loss • • 156 
In case of capture and recaptare, foil retam 

of premiom stipulated is to be made . 182 

Butqnery? . • . ih. 

CARGO, to contribate to general average . 44 

Custom of foreign countries • . 45 

On wbat principle itsball be valiied in sip' 

portioning the general average, 45, 46^ 48, 40 

Illustrated by a case • 47 
COLONIAL PRODUCE, Custom with respect 

to valuation of • • 171 
CHARGES (extra) arising from sale of damaged 

goods - . . 136 to 139 

To be paid by underwriter • 138 

Modes of apportioning these charges • ib. 

Mode in general use formerly • • ib. 

The true practice • • 130 
Charges of recovery in case of loss, if meant 

to be insured^ must (on an open policy,) 

be so declared . . . 177 

Charges of recovery, what are f Note J • ib. 
Whether extra charges can be added to 

make claim i^3 per cent. ? • 215 

CONTRIBUTORY INTEREST, remarks on . 65 
Value in policy of Insurance has no concern 

with the value to contribute • ib. 
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Yalue of riiip and cai^o to contribute 65 

Cai^, Ship and Freight to be stript of all 

the charges attaching to them • 66 

OONSOLATO DEL MARE.— A collection of 

the usages of the sea . I 11 

Different editions and translations of it 

(Note) ^ . . • ift. 

its opinion with respect to purposely run- 
ning a ship on shore . *• 31 
CONTRIBUTION— vide General Average 
CONVOY, return of premium to be made if 

ship depart with convoy . ITS, 180 

Case of American ships leaving the convoy 

fNoteJ . . . 180 

Penalty for master sailing without convoy 

(Note) . . . ih. 

Penalty for separating from . (Note) • ib. 
COPENHAGEN, ordinance of, with respect to 

general average . 31, 206 

Policies of,-^insert ** loss or damage" in- 
stead of average" • . 200 
CORN, the word when used in the Memo^ 
randum^ comprehends peas and beans 
together with every species of grain, 
except rice • • • 205 
COURTS OF LAW allow the most liberal con- 
struction to be put on words used by 
the assured or broker • • 6, 172 
Recognise only two kinds of losses^ total 

andaomige (Note J • . 222 
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D, 



DAMAGE. — Whether repaiis of dmage sos- 
tained by purposely mnning ashore 
to avoid total loss, are a fit subject for 
general contribution ? 30, 150 

Foreign ordinances decide for the affinaa- 

tive of this question • • 31 

Modem authorities doubtful • .32 

Arguments against it . .33 

Comes under the head of losses that are 
inevitable, and therefore to be sustain* 
ed by the parties themselves separately 35 

Whether damage sustained by running 
ashore when chased by an enemy, be 
a subject of general average ? . 35 

Whether damage and expense sustained in 
defending ship against au enemy be a 
subject of general average? , 36, 156 

Custom with respect to effecting 3ales of 
damaged goods "in foreign countries 
' (Note/ . . .81 

Damaged goods replaced with sound, not a 

properprincipleofindenmity — andwhy 112 

Danmge done to ship when forced on shov^ 

subject of partial loss . . 150 

' by collision, a subject of partial 

loss • . . ib, 

by defending ship against an enemy, 



a partial loss^ — and why 156 

DANISH Ordinance on the subject of Average, 

in conformity to our practice . 68 



INDEX. 97^ 

DECK.-»No coDtribution can be dematided for 

goods on deck • .14 

DISCOUNT, useless to deduct it from sound and 
damaged sales in adjnstisg a jtNif^ 
ticular aoeri^e f Note J . 130 

DOCUMENTS reqmred in Amsteid^un for regu- 

lating a loss (Note* J • . 136 

DUTIES, loss of, on damaged goods onglil to 
be made good to the merchant bjr the 
revenue • . . 133 



I r . 



E. 

Embargo, in case of, the wages, &c.'M on the 

owner ■ • * . * .39 

Extra CBAR0l8«--iee Chargei 

F. 

PtX)R£NCE, Ordinance of, with respect to freight 

contributing to general average • 57 

First instance olT what is called the '' Jlfono- 

romfttm" appeared there in 1530 • 203 

FOREIGN! WRITERS on Insuifance, a selection 

from their works recommended • 12 

(See Index of Authorities dted.) 

FRANCE, Ordinance of, with respect to freight 

of goods jettisiottied • .02 

FREIGHT, of goods sold to enable the ship to 
proceed on her voyage, is a subject 
of general contribution . .22 

2 N 
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Freight, — eoDtinaed. 

Value to contribute in case of gf^neral ave- 
rage • .97 
Fofleign oidiiiaiices not agreed on Ibis • ib. 
Question, if contribute to general average 
when tbe payment of it. depends an 
contingency of anival ? • .58 
Mnst contribute in caae of le-captuve '• ib. 
^leamen's wages to be iledncted fratai, in 

value for general average «- • 59 

Case of no freight to contribute • 63 

Particular case in which freight ought to 
contribute to defray expenses incurred 
io recovering goods « d3» 64 

No freight due unless the goods be.-ddivered 

at the port of destination fNQfeJ < 81 
Hiis principle to be departed ifrom in some 

cases . • . ib. 

Full freight to be paid on delivery of goods, 

however they may be damaged . 132 

Qaestion whether merchant can legally in- 

aipre freight ? . ^ . • 135 

Custom in Spain with rei^pect to freight 

fNoteJ . . .136 

On policies on freight • ' . 176 

The word freight does not occur in the 
Memorandum ^sed by the Insorance - 
companies f Note J « • 207 



i^Dfir. Iffs 



6. 

GENERAL AV£RAG£,^what constittttes a 

claim to it • . .7 

.. . ■ ^ • 

May arise from two causes . • 7, 8 

Requisites necessary to make the claim 

valid . . . .8, 9, 10 

NothiDg but imminent danger justifies a 

claim of this kind • .17 

Mistakes of foreigners on this head . ib. 

Cases of claims for general average on which 

there is no dispute . . • 10 

1. Jettison, the most ancient source of 

clum . • • ib» 

Contribution cannot be demanded for the 

jettison of goods that lie on the deck 14 
' 2. Damage done to cargo in effecting jet- 
tison • • .15 
is. Damage done to ship in effecting 

jettison . • » 16 

4. Cutting from, or slipping from anehois 

to avoid rocks, &c. • • iK 

5. Cutting away masts, &c: • . • t&. 

6. Materials used at sea for purposes of 

general safety . . . .18 

7. Loss on the Cargo sold m a foreign 

port, to pay charges . • 19 

8. Freight of ditto .. .22 

9. Pilotage on putting into a port in dis- 

tress • . .23 



S78 IK0£Jt*. 

General AvERAGE^-^HSoittlnued. 

Ship to eontribttte im the same {MAncipIe 
<^y- 53,^55 

¥aliie i:^ freight im general aveiage . 57 

.!>: When freight should not contribute • iS 

ttnnien*a.evages not. to contiibiite*«*«id 
t why . . .59,60 

Wbetiier master's wages sbodUl cootnbute ? 61 
Some peraooB hold that imovisions should 

oot«contribttte • • . .62 

; - No satisfactory reason for this • .63 

Gmc may pocwr in which tha.i%i alone 

. sbaH.pay the general average #6. 

IHfieiikies in the adjustment of general 

average . : ^ - : . : . . 66 

Brroiaiti eonaaquenoe #f this / • ib> 

.Gener|l average made up in foreign^oun- 
trieo wndewrriteis not iiaUe to pfijr 
rN0UV •. . 39,70 

GROSS PROCEEDS.— The only equitable; mode 
rt. ofacy>t*tinga|Hirlfet»/ar average fNHeJ IIS 

lUdeB of the Amsteidam Insurance Oefnrt- 
ment, with respect to adjustment 
(If^t^J ^ , . . . • 135 

: Adjustment of partial loss by.oomparisoh 
betweengroMproc^tfci^ of sound andda- 
hr maged sales, determioed by the Courts 
. of, King's Bendi and Common Pleas to 
be the law of England . . .96 
./• ■ 
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•..,.', 'ill* . •••< » ^^ » 

• ' . * • 

BAMBURGH^ Ordinance of, with , respect- jto ^ - 
valuations fNf^te) , . • 162 

■■ ■■' ■ > with respect to average amountii^ 

to if 3 per cent . . . 217 

• • .. « 

(See Index of Authorities cited,} 

I, J. 

lNDEMNlTy--in whatit coflsists •. v.r.^. 

not a proper pi^icip)&.|aC| that 
dama^^ goods be repUced ii^]|..80i|K^ 
in adJQStuig a por^tcttfar auer£Upe>r-!^^ 

why .. ;. f : j-.^ : Jll> ^^^ 

of the Assured wlfe^ acynstnpent is 



made on gross proceeds .131—135 

Mercantile indemnity— not the 'object of 
.insHcance •; -. ,,.,..> ,.«^:. ,.;);,-- , • 131 

INSURANdB, Contiact of; of:!]^ date 

. than the,contract.9f.^vi9rage < .• 5 
When it commenced in tl^s cpontij uncer- 
tain (Note) . ^, , . . . ih. 
Foreign writers on — a, selection^, finom their 
works would b€\ ui^ffl^ to the piactir 
tioners in Lloyd'9 (NojttJ . 12 
Intention and end 0^ iivBurymce .,. ; . . 97, 98 
Not intended to afford a mercantile indem- 
nity . . ,131 
Vitiated if goods are ofer«valuedyto defraud 

underwriter • • • 172 



880- XlCDBZ.^ 

iNiUBANCB,— -^ntinued. 

On illegal iiuaraiicei Ao return of premium 

can be demanded— and why • 180 

INSURANCE ((her), a return of premium for 188 

— • fDwihleJt wliat . .189 

In case of double insurance, a return of half 
the premium may be demanded on 
arriyal • • • 190 

INSURER,— His risk ends on the kmdmg of the 

goods fNote) . . 129 

INTEREST (Short J, a return of premium for • 188 
JETTISON, the original source of gmeral average 

oMitiibntion • « 10 

Laws.of RhodJBSon *• • jh. 

Chses ui which it may be made 14 

To lighten the ship in a storm . . ib. 

Or wlien pursued by an enemy . «$« 

Or when aground, for the puipose of float- 

itg her •. . . ih. 

Contribution cannot be demanded for goods 

jettiisoned, if Aey He on the dedc .' ib. 
Rules and exceptions with respect t6 con- 

MbMioBS for jettison -14, 15 

Forms prescribed by andent laws with re- 
spect to jettison* .29 
Fraud si^^jpected from these forms ibeing 

#00 to^obsenred . . ib. 

General prindi^e witt 'respect to these 
fbrms . .. . 29,80 



K0NI6SBURG, Ordinance of, § 9, 10, 11, mom- 
mended to the perusal of the lawyers 80 



INDEX. S81 

L. 

LLOYD'S, former custom of, with respect to ship 

purposely run ashore • • 31 

Custom of, with respect to freight contri- 
buting to general average , . 58 
Particular case of an adjustment of part. av. 

on gross proceeds in 1750 . 90 

Practice of> with respect to coi)[imission on 

damaged sales (Note) • • 101 

Evidence in courts of law, with respect to 
the custom of, should be taken with 
great circumspection — and why (Note J 106 
Practice of, with respect to claim for sugar 

washed out , • • 208 

, the Provisional Committee of, recom- 
mended a revision of the policy . 202 
LOG-BOOK, of use in ascertaining claims for 

partial hss on ship • • 159 

LONDON ASSURANCE COMPANY, firet to 
discover the insufficiency of the MetntH 
randum to protect the insurer • 203 

They insert in the Memorandum the words 
'* rice and saltpetre," among the arti- 
cles free of all average . . 206 
They do not insert freight in theiKfemo- 

randum fNoteJ . .207 

LOSS,— general average. See General Average. 

-^, partial. See Particular Average. 

of duties. See Duties, 
by negligence of master or crew of ship 
insured, does not constitute claim for 
partial loss . • • 153 

3 O 
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L0SS9— contiDued. 

Loss by lightning^ or accidental fire a claim 

for partialioss . . . .154 

Courts of law recognise but two kinds of 

Kmss, Mai and average • • ^ 



M. 

MAGENS, his recommendation to merchants. Sec. 235 
MANUFACTURED GOODS, no means of deter- 
mining the market price of • 107 
Adjustment of particular average on • 240 
MASTER. In what cases he has a full controul 

over the cargo (Note) . . 19, 20 
Whether he can refuse to deliver the goods 
to the merchant until he be satisfied 
for the general average ? • .51 

Custom on this point • • ib. 

Subject to penalty if he sail without, or se- 
parate from convoy without leave 
fNoteJ . . .180 

MEMORANDUM, remarks on . 201, 235 

Many disputes have arisen from the unset- 
tled meaning of the words of it . , 201 
Different heads of inquiry with respect to . 202 
(1.) Of the Origm and Jite^mf ton of it . 203 
When it first appeared in this country . ib. 
Of much earlier date in foreign countries • ih. 
Foreign policies did not contain the condi- 
tion relative to ship being stranded • ib. 



INDEX. 28S 

Memorandum, — continued. 

(2.) Of the words Com, ftsh, Salt, Fruit, 

Flour and Seed \ . 205 

The word ** Com*' comprehends peas and 

beans, &c. • . . ib» 

The word '* Salt" does not comprehend salu 

petre • . 205 

(3.) Of the words free from average under 

£^ per cent, &c. . . 206, 218 

Words •* free of average under j^ percent.** 

distinctly understood • . 207 

Difference of opinion with respect to wordis 

" free of average under ^b per cent." ib. 

Purpose of inserting these clauses • 209* 

Certain foreign policies insert the words 

** loss or damage," instead of " average'' iih 

When several articles are insured together 

claim should be analysed, and why . ih. 

Various clauses inserted in policies to guard 
the assured against the effect of the 
above article . • .210 

Usage on this head . • 211) 212 

Though in general a written clause over- 
rules a printed one— yet in case of the 
clause to pay average on each pack- 
age, &c.— it is thought the printed 
clause should over-rule the written one 212 

Questions on average on ship not amount- 
ing to ^3 per cent . , 213,215 

Whether the claim for part. av. must amount 
to £b or j^3 per cent, without 
charges? • • • 216 



S84 INDEX. 

Memqran DUM,-— continued. 

(4.) Of the words ** warranted/ree from 

aoerc^e unless general or the skip be 

strandedT . .218 

General import of tbe above words. ib. 

Two important cases on this point • 219 

Meaning of the words ** unless general" . 223 

■ ** or the ship be 

stranded'' , . 224 

Not necessary that the damage should arise 

from the stranding « • 226 

(5.) Of the word « Stranded'' . 227 

Definition of . • . 228 

Cases determined on this head 229, 234 

liord Kenyon's opinion of . • 229, 290 

Lord EUenborough's opinion of . 280» 234 

His advice on this subject (Note) . 227 

Speculative points on this subject agitated 

inlioyd's • .234 

MERCHANT, the custom in former times for him 

to sail with and take charge of his 

goods . . .11 

The loss he sustains on a saving market . 132 
How he may be indemnified for loss on a 

saving market . • . 135 

This mode not to be recommended, and why ib. 
No obligation on him to dispose of sound 

goods by public sale . « 138 

May at any time declare on the policy 

the interest insured^ &c. . . I73 

Opinion of Lord EUenborough on this head ib. 
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ORDINANCES, foreign^ thougli not in force in 
England, are yet of authority ; and 
why (Note) . . 31—2 



P. 



PARTIAL LOSS.--On Goods defined (See Par- 

ticular Average J . . 140 
On Ships (Idem, J 

■ , properly so called . %b. 

Mode of adjusting it . . ih. 
No difference of opinion on this head . td. 
Mode of adjusting ^partial loss where it 
occurs on the same interest with a j>ar- 
ticular average^ illustrated . I4I9 144 
PASSENGERS, not to contribute for their bag- 
gage, &e. in general average . 44 
Ordinance of France on this subject f Note J ib. 
PARTICULAR AVERAGE . . 72 
History of . . .87 
Term used by foreign writers in opposition 

to general average . , ib. 

Meaning of the term as used in this country 73 
The term applicable only to the mode of 

adjustment . . .74 

How the term is used in this Essay • t&. 

Two modes of adjusting it . • ib. 
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Pabticular Average^— -continued. 

Foreign writers afford little informatioB on 

this sabject .75 

Partial loss, commonly called a Salvage 

loss, in what it consists . IQy. 77, 78 

Principle acted on with respect to adjust- 
ment of • • .79 

Particular case of • .80 

Partial loss, commonly called a particular 

average . . .83 

Mode of adjusting a loss of this kind • 84, 86 

Formerly adjusted as a salvage loss . ib. 

This principle not correct, and why 84, 101 

Origin of the principle of adjusting a par- 
ticular average by reference to the 
market price of sound goods . 88 

Principle of adjustment on neat proceeds 

not correct . . .89 

Principle of adjustment on gross proceeds, 

when first practised in this country • 00 

Principle in Hamburgh . . ib. 

Case of adjustment in Lloyd's in 1750 on 

the gross proceeds . . t6. 

Ordinance of Amsterdam recognises this 

principle . .91 

Final determination on this head . ib. 

Cause of Johnson v, Shedden, which sejttled 

this point . . . 92, 94 

Some dissatisfaction still prevails in the com- 
mercial worid on this head • 96 

Various illustrations of the modes of ad- 
justing a particular average • 99 & seq. 
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Particular Average^ — continued. 

Mode prevalent in the United States of ad- 
justing particular average 104 

Reason alleged for continuing to adjust 

particular average as a salvage loss • 107 

Adjustment of particular average on the 
difference between sound and damaged 
sales considered • • 108, 113 

Three different modes of stating ^particu" 

lar average f Note J • .110 

Customary mode of stating a particular 

average not the best • « ib. 

Question of damaged goods to be replaced 

with sound • . . Ill 

Case to illustrate this • .112 

Adjustment of particular average on the 

Neat Proceeds . . 113, 122 

Material objections to this mode of adjust- 
ment . . 113, 114, 120, 121 

Examples in illustration . .115, 121 

Adjustment on the Gross Proceeds • 124 

Superiority of this mode shown by exam- 
ples . 122,126 

Objections answered • 126, 129 

This mode peculiarly adapted to the ad- 
justment of clums for partial loss, and 
why • • ' • 131 

On selling whole packages of goods when 

only part is damaged . . 145 

Custom in foreign countries with respect to 

this practice . • • ib. 
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Particular ATERAOB,«''Hxmtinii6d, 

Thig mode injurioiK to iniderwritera 146 

Underwriter ought not to be liable for the 

coofieqaenees, and why • 147 

Oir Sbips^ viz. 
In what case insurer shall be liable^ not well 

deteraiined , • • 148 

Judgment to be drawn from experience • ib. 
• French writeis on this head admit daims 

which we reject • 148, 149 

Wear and tear of the Toyage not a subject 

of partial loss • • • ib. 

Illustration of this by example • . ib. 

Difficulty in distinguishing wear and 

tear, &c. • • • 158 

I 

Cases whidi constitnte partial lorn 150 to 158 

(1.) Damage done to ship forced on shore 150 

(2.) Damage by collision • • ib. 

Foreign writers on this head • • 151 
If the collision occurs from negligenot in 

master or crew of the ship insured* no 

claim arises , • 152 
^3.) Damage done to upper works, &c. by 

wind and sea • • .153 

Custom to consider this as a partial \o$$ • ib, 

(4.) Boats washed overboard . . ib, 

(5.) Loss by lightning or accidental fire 154 

French writers on this head • • 155 
(6.) Loss incurred while scudding before 

the wind, lying to, &c, • • t^. 

Why said to come under this head . ib. 



Particular Atbrage,— continued. 
On iSiA/p#9— continuecL 
(7.) Plunder or damage in consequence of 

capture . . . ib. 

(8.) Damage done to ship when defending 

her against an enemy • • 156 

Diflference of opinion on this head • 157 

Reason why this should be considered as a 

partial loss • • ' • ti« 

(9.) Sails split, &c. by carrying a press of 

sail to escape capture, &c. • t&« 

Correctness of such claims depends greatly 
on fhe skiUand judgment of the person 
- who makes the adjustment . . 159 
Usual deduction in adjusting^ daim • ib. 

^Equitable reas6ns for such deduction . 160 
PETTY AVERAGE— What is . . 3 

PILOTAGE, on putting into a port in distress, a 

subject of general average . .23 

PLUNDER, in consequence of capture, a partial 

loss .... 155 
POLICIES on goods . , .162^ 
^ on ships . .174?. ^^^^«^ 



K>n freight . .1763 Valuations. 



POLICY OF INSURANCE, object of . 98 

POLICY fOpenJi on freight can only recover the 
amount actually on board at the time 
of loss • • , 176 

POLICY, memorandum a;t the foot of. See Jlfe- 
morandwn. 

2 P 
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Policy,— continued. 

Salutary clause inserted ia Policyy with le^ 

spect to certificate of survey fNoteJ 95 
Written clauses in Policy over-rule printed 

ones fNoteJ . .212 

PREMIUM, return of. . 178, 200 

Under what circumstances assured is cKkl- 

tled to return of premium • • 178 

(1.) When it is stipulated for in the policy ih. 
In every claim of this nature the skip most 
have arrived at her ultimato. port of 
destination . . • 179 

Custom with respect to return of* in case of 

particular average . 181 

Opinions on this suhject (Note J 181, 182 
Innovation at Lloyd's wilh respect to return 

of premium for atnoal . 183 

[2.) When a return of premium is implied 

184, 185 
In what cases the return of premium caA*-^ 

not he demanded , 186, 187 

In what a return of premium for short ta*- 

terest or over-insurance connsts . 188 

Cases of return of premium where half per 
cent, ought to he retained hy the in- 
surer • 190 
This a very ancient custom . . t^ 
Reasons for the rule . . 191 
Acknowledged and acted upon at Lloyd's • •&.. 
Half per cent, not to he allowed, unless the 
breaking up of the voyage depended 
on the assured • . ib. 
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pR£Mii7k,-^c6titinued. 

Exainples of cases where the practice is not 
settled as to return of premium after 
the tenhihation of risk • . 192 

PROTESTS in general unsatisfactory evidence in 

cases of claims for partial loss • 158 

PROVISIONS.— Some persons hold that they 
should be deducted from freight in' 
apportioning yalue to contribute to 
general average! • . 62 

No satisfactory reason for this . • 63 



R. 



RANSOM, — formerly the practice to ransom Bri- 
tish ships when captured • 27 
Now illegal • • .28 
RE-CAPTURE,— abuse which prevails with re- 
spect to it in the West Indies fNoteJ 26 
Order of the Privy Council with respect to 

it • . • . ib. 

In case of re-capture the property reverts 

by law to the original owner, &c. • ib. 

Rulie in France with respect to it (Note) * 27 

Salvage fixed by law to be paid in cases of ib. 

Freight to contribute in case of . .58 

RECOMPENSE, — ^the items in gefieral average 

which come under the head of . 23 

V 

Diilbrence between a claim for Recompense 

and one for Restitution . • 22 

m 

REPAIRS incurred during voyage from tempest, 

&c. not a subject of general average 41, 42 
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RESTITUTION, in what cases it is to be made 20» 21 
Difference between a claim for RestUuHan 

and one ifor Recompense . • 22 

RETURN OF PREMIUM. See Premium. 
RHODES, laws of, with respect to average 

4, 10, 30, ke. 
See also Index to AntkorUies. 
RICE — ^not comprehended in the word ** Com*' in 

th^ Memorandum . • 205 

Trial on this point • • • t6« 

RISK — the law formerly that it should attach ac- 
cording to priority of dates and sub* 
scriptions . • • . 190 

This in some cases more equitable than the 

present mode • • t6. • 200 

ROY^L EXCHANGE ASSURANCE COM. 
. PANY struck out the word " Strand- 
ed" from the Memorandum , 203 
They do not insert freight in the Memo^ 

randum (NoteJ • . 207 

S. 

SALT, the word^ in the Memorandum does not 

comprehend «a//pe^re .. . 205- 

SALVA6E for re-capture, a subject of general 

average . . .26^ 

Fixed by law • » . .27 

Rule in France with respect to sabrage in 

eases of re-capture f Note J . t*. 

Decreed by Admiralty Court to be due on 

freight of a chartered ship . 58 
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Saiwigi Loss. — In what it consists 74, 76, 79 
See also Particular Average. 
SEAMEN. — ^Their wages secured to them on the 

bottom of the ship f Note J • 76 
May sue in the Admiralty Court for wages, 

if the owner be insolvent (Note J • 77 
In case of shipwreck they have no lien on 

the salvage for their wages. • ih. 
But should be paid for their trouble and 

risk . • . ib* 

Provision made by statute for this • ib. 
If ship and cargo be entirely lost they have 

no claim for wages • . ib. 
And see Note on this subject • 76—79 

See Wages, 

SHIP — to contribute to general average • 44 
What value shall contribute • 51, 52, 65 

Custom of foreign countries on this head • 52 

Present practice in England , . . ih. 
If the value in the policy, after deducting 

partial loss, is the value to contribute P 59 

Or her value in her damaged state ? • 54 

Neither of the above the true principle . ib. 

What is the true prindple • • tb. 
No general 'rule can be given on this sub- 

ject— 4ind why • - . 54, 55 

Mode of apportioning the value ib. 

Illustrated by 9^ formula (Note) . ib. 

Particular average or partial loss on ship • 148 

Valuedf ship for policy, what . 174 

SPAIN, custom of, with respect to freight (Note) 136 



SPECIE, to eontribHte to general Kwttagt tbe 
same as other mertibandiaey when la- 
dev-on heard on freight • .44 

Otherwise not to contribute • .45 

STOCKHOLM ,-*9olicie» of, insert « loss or da- 
mage*' instead of *^ average" . 209 
STRANDED,— meaning of the term . 224 

• See Memorandum, 
SUGAR, washed oat, practiee of liojd's with re- 
spect to claim for . • 208 
The law when warranfted free of {farticolar 

average • • . 223 

T. 

TOBA-CCO. — Clanse inserted in policy when in- 
sured from the place of its growfli • 213 

U. 

UNDERWRITERS.— Long pre-eminence of those 

of London f Note J . . 5 

Always willing to remunerate those who 
suffer in defending the property intrns- 
ted to their charge • .38 

Not liable to a claim for general average 
when adjusted in a foreign country, 
and why ? . • • 39, 70 

Remarks on this subject . • 68— -71 

Judgment of Court of King's Bench on it 

(Note J . . .89 

, The underwriter has no concern with the 

fluctuation of the markets • 15, 98 
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Un DERWRITERS,— continued. 

He is to pay for goods damaged accoiding 

to cost, or value in policy • 111 

Has no claim on merchant for duty returned 

by revenue on damaged goods, and why 134 

Is liable to extra charges arising on sale 

of damaged goods • • 136 

If liable for amount of loss sustained on the 
the sale of wkoie packages of goods 
when only part damaged ? • 146, 147 

UNITED STATES, mode prevalent there^ of ad- 
justing a particular average • 104 

Policies of, insert <' loss or damage'' instead 

of ** average" «. • • 209 



6. 



VALUATIONS, data on which they are made . 161 

On policies on goods . • 162 
This subject has occasioned much differ- 

ence of opinion in Lloyd's • tft. 
Principle upon which valuations of goods are 

miade . • . 163 
This principle undiluted in a total hts, but 

not so in a partial one • %h» 
The assured ought, even in a partial kns, 
to recover on the valuation in the po- 
licy, and why • • 163-— 4 
Various opinions cited on this head 164, 165, 160 

Judgment of Court of King's Bench . 167 

Erroneous opinion prevalent in Ltoyd^s • 168 

Origin of valued policies on goods • t^. 
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VALUATioNSy— continaed. 

Objections af^ost a valaed pdicy, tpply 

equally to a total as to a partial loss • 16^ 
ObjeetioiiB to a gton valuation • 170 

Yaliiatioii on cdonial prodoce, &e« ought 

not to be questioned, and why • 171 

No precise rules, where the valuation is 

smaller than the invoice • • ib* 

On policies on ships • 174 

Value of a ship, what . t^* 

Yaloe of ship nay. In case of m^erage or 
sahage loss make a material difference 
' in the claim • • 175 

Illustrated by example • . ib. 

On policies on freight • . 176 

Interest on a policy on freight, what • ib, 

(See also Cargo-^Ship — Freights) 
VALUE for General Average. Yide ContMuiory 
Interest* 
(See also Cargo-^Ship'^Freight,) 
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WAGES of ship's company, not to be made good 

by a general contribution, and why 38—41 

Not to contribute to a general ave- 
rage .44 

Therefore,— to be deducted from freight 
in apportioning the value for general 
contribution • . 50, 01 

Reasons why they should not contribute 59, 60 
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Waoes,— -continned. 

One case in which foreign writers consider 

that they should contribute • 60 

Master's wages^ — ^whether they should be 
deducted from value of freight to con- 
tribute to a general average ? • 61 
Whether seameii's wages for the whole, or 
what part of the voyage, should be de- 
ducted ; • • ib. 
Custom of foreign countries with respect to 

/"NoteJ . . .77 

See also Seamen, 
WARRANTY of goods freer of average ; 204 

See MenuHrandum. 
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